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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 02—042-1]

Witchweed; Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
witchweed quarantine and regulations
by adding and removing areas in North
Carolina and South Carolina from the
list of regulated areas. These changes
affect five counties in North Carolina
and two counties in South Carolina.
These actions are necessary in order to
prevent the artificial spread of
witchweed from areas where the weed
has been detected and to remove
restrictions that are no longer necessary
on the interstate movement of regulated
articles from areas where witchweed has
been eradicated.

DATES: This interim rule was effective
February 4, 2003. We will consider all
comments that we receive on or before
April 11, 2003.

ADDRESSES: You may submit comments
by postal mail/commercial delivery or
by e-mail. If you use postal mail/
commercial delivery, please send four
copies of your comment (an original and
three copies) to: Docket No. 02-042-1,
Regulatory Analysis and Development,
PPD, APHIS, Station 3C71, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238. Please state that your comment
refers to Docket No. 02—-042-1. If you
use e-mail, address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and

address in your message and ‘“Docket
No. 02—042-1"" on the subject line.

You may read any comments that we
receive on this docket in our reading
room. The reading room is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 690-2817
before coming.

APHIS documents published in the
Federal Register, and related
information, including the names of
organizations and individuals who have
commented on APHIS dockets, are
available on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Alan V. Tasker, National Weed Program
Coordinator, Invasive Species and Pest
Management, PPQ), APHIS, 4700 River
Road Unit 134, Riverdale, MD 20737—
1236; (301) 734-5225.

SUPPLEMENTARY INFORMATION:

Background

Witchweed (Striga spp.) is a parasitic
plant that feeds off the roots of its host,
causing degeneration of corn, sorghum,
and other grassy crops. Within the
United States, witchweed is only found
in parts of North Carolina and South
Carolina.

The witchweed quarantine and
regulations, contained in 7 CFR 301.80
through 301.80-10 (referred to below as
the regulations), quarantine the States of
North Carolina and South Carolina and
restrict the interstate movement of
certain articles from regulated areas in
those States for the purpose of
preventing the spread of witchweed.

Section 301.80-2(a) provides that the
Deputy Administrator will designate as
regulated areas each quarantined State,
or each portion of a quarantined State,
in which witchweed has been found, in
which there is reason to believe that
witchweed is present, or that it is
deemed necessary to regulate because of
its proximity to infestation or its
inseparability for quarantine
enforcement purposes from infested
localities. The regulations impose
restrictions on the interstate movement
of regulated articles from the regulated
areas. Regulated areas, which are listed
in § 301.80—2a, are designated as either

suppressive areas or generally infested
areas. Suppressive areas are those
portions of the regulated areas where
eradication of infestation is undertaken
as an objective. Currently, all the
regulated areas listed in § 301.80—2a are
designated as suppressive areas.

Less than an entire quarantined State
will be designated as a regulated area
only if the Deputy Administrator is of
the opinion that: (1) The State has
adopted and is enforcing restrictions on
the intrastate movement of the regulated
articles that are substantially the same
as those imposed on the interstate
movement of regulated articles and (2)
the designation of less than the entire
State as a regulated area will prevent the
interstate spread of witchweed.

Changes to the List of Regulated Areas

In this interim rule, we are amending
the list of regulated areas in § 301.80-2a
by removing areas in Bladen, Columbus,
Cumberland, Pender, and Robeson
Counties, NC, and Dillon, Horry, and
Marion Counties, SC, from the list of
suppressive areas. The areas we are
removing from Columbus County, NC,
and Dillon County, SC, were the only
suppressive areas in those counties;
therefore, we have removed the entries
for Columbus County, NC, and Dillon
County, SC, from the list of regulated
areas.

We are taking this action because we
have determined that witchweed no
longer occurs in these areas; therefore,
we no longer need to list these areas as
suppressive areas for the purpose of
preventing the spread of witchweed.
This action relieves restrictions on the
movement of regulated articles from
these areas that are no longer necessary.

In addition to removing areas from the
list of regulated areas in § 301.80—2a, we
are also adding several areas to that list.
Specifically, we are adding 6 farms in
Robeson County, NC, 11 farms in Horry
County, SC, and 6 farms in Marion
County, SC, as suppressive areas. We
are taking this action because we have
determined that witchweed occurs in
these areas; therefore, we need to list
these areas as suppressive areas for the
purpose of preventing the artificial
spread of witchweed. As a result of this
action, the restrictions described in
§ 301.80-3 of the regulations on the
interstate movement of regulated
articles from suppressive areas will
apply to the movement of regulated
articles from the 6 farms in North
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Carolina and the 17 farms in South
Carolina that we are designating as
suppressive areas. The entire regulated
area is described in the rule portion of
this document.

Immediate Action

Immediate action is necessary to
update the list of areas in order to: (1)
Relieve restrictions on the interstate
movement of regulated articles from
areas that are no longer infested with
witchweed, and (2) prevent the spread
of witchweed from newly infested areas
into uninfested areas. Under these
circumstances, the Administrator has
determined that prior notice and
opportunity for public comment are
contrary to the public interest and that
there is good cause under 5 U.S.C. 553
for making this action effective less than
30 days after publication in the Federal
Register.

We will consider comments we
receive during the comment period for
this interim rule (see DATES above).
After the comment period closes, we
will publish another document in the
Federal Register. The document will
include a discussion of any comments
we receive and any amendments we are
making to the rule as a result of the
comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

We are amending the witchweed
quarantine and regulations by adding
and removing areas in North Carolina
and South Carolina from the list of
regulated areas. These changes affect
five counties in North Carolina and two
counties in South Carolina. These
actions are necessary in order to prevent
the artificial spread of witchweed from
areas where the weed has been detected
and to remove restrictions that are no
longer necessary on the interstate
movement of regulated articles from
areas where witchweed has been
eradicated.

Preventing the spread of witchweed
has been an important goal for decades.
Since 1951, witchweed has been found
in a total of 38 counties in North
Carolina and South Carolina, but
currently, only portions of 8 counties
are listed as suppressive areas. No areas
are listed as generally infested.
Witchweed affects U.S. corn, sorghum,
and sugar cane producers. During 1999—
2001, the average annual value of those
crops was $201.5 million in North
Carolina and South Carolina. If allowed

to spread throughout the United States,
witchweed could cost an estimated $1
billion in annual control costs in
addition to an estimated 10 percent loss
in yields for U.S. corn producers alone.
U.S. sorghum and sugar cane producers
would likewise bear additional costs.
Using these figures, preventing the
further spread of witchweed prevents an
estimated $36.49 million in costs for
North Carolina and South Carolina and
an estimated $3.45 billion in costs for
the entire United States.

In comparison, the costs of controlling
witchweed are relatively low. Estimates
for costs in 2002 are $1.32 million.
Control activities include the use of
herbicides to kill witchweed and its
hosts. Producers with active witchweed
infestations receive free herbicide
applications, which provide the added
benefit of controlling other weeds.
Hence, the benefits of the witchweed
control program clearly outweigh its
costs.

The U.S. Small Business
Administration (SBA) defines a small
agricultural producer as one with
annual sales receipts of $750,000 or less.
In the suppressive areas of North
Carolina, most producers grow corn,
soybeans, cotton, tobacco, sweet
potatoes, or peanuts. It can be assumed
that a similar variety of crops is grown
in South Carolina. During 1997-2001,
83 percent of North Carolina’s
producers had annual sales of $99,999
or less and 17 percent had annual sales
of $100,000 or more. It is, therefore,
reasonable to assume that the majority
of producers potentially affected by the
witchweed quarantine are small entities
under SBA standards.

Agricultural producers in suppressive
areas bear costs associated with the
movement of regulated articles into or
through non-suppressive areas. For
example, sweet potatoes and other crops
that are harvested with attached soil
must be cleaned in order to remove any
witchweed seeds. Additionally,
producers moving articles must arrange
for their inspection, obtain a certificate
or limited permit, or enter into a
compliance agreement. Agricultural
machinery must also be cleaned prior to
movement; however, all costs of
machinery cleaning are paid for by the
Federal government. Although specific
data are unavailable, we estimate that
the annual costs borne directly by
agricultural producers in witchweed
regulated areas are very low.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This interim rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 7711, 7712, 7714, 7731,
7735, 7751, 7752, 7753, 7754, and 7760; 7
CFR 2.22, 2.80, and 371.3.

Section 301.75-15 also issued under Sec.
204, Title II, Pub. L. 106-113, 113 Stat.
1501A-293; sections 301.75—15 and 301.75—
16 also issued under Sec. 203, Title II, Pub.

L. 106—-224, 114 Stat. 400 (7 U.S.C. 1421
note).

2. Section 301.80—2a is revised to read
as follows:

§301.80-2a Regulated areas; generally
infested and suppressive areas.

The civil divisions and parts of civil
divisions described below are
designated as witchweed regulated areas
within the meaning of this subpart.

North Carolina

(1) Generally infested areas. None.

(2) Suppressive areas.

Bladen County. That area north of a
line beginning at the intersection of the
Robeson-Bladen County line and State
Highway 211, then east along State
Highway 211 Bypass to State Highway
242, then northeast along State Highway
242 to U.S. Highway 701, then north
along U.S. Highway 701 to the Cape
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Fear River, then southeast along the
Cape Fear River to the Bladen-Columbus
County line.

The Hardison, H.B., farm located on a
field road 0.25 mile northwest of its
intersection with State Secondary Road
1719 and 0.2 mile west of its
intersection with State Secondary Road
1797.

Cumberland County. That area
bounded on the west by the Cape Fear
River, then by a line running east and
northeast along the Fayetteville city
limits to U.S. Highway 301, then
northeast along U.S. Highway 301 to
Interstate 95, then northeast along
Interstate 95 to U.S. Highway 13, then
east and northeast along U.S. Highway
13 to the Cumberland-Sampson County
line.

The Bullock, Berline, farm located on
the north side of State Secondary Road
1722 and 0.2 mile west of its
intersection with U.S. Highway 301.

The Lewis, David, farm located on the
west side of U.S. Highway 301 and 0.1
mile south of its intersection with State
Secondary Road 1802.

The Lovick, Eugene, farm located on
the north side of State Secondary Road
1732 and 0.9 mile west of its junction
with U.S. Highway 301.

The McLaurin, George, farm located
on the north side of State Secondary
Road 1722 and 0.4 mile west of its
intersection with U.S. Highway 301.

Pender County. The Hardie, George,
farm located along a private drive on the
southeast side of State Secondary Road
1104, 0.3 mile north of its intersection
with State Secondary Road 1103.

The Peterson, Grady, farm located
along a private drive on the southeast
side of State Secondary Road 1104, 0.3
mile north of its intersection with State
Secondary Road 1103.

The Zibelin, John, farm located 0.5
mile east of State Secondary Road 1105,
1.2 miles south of its intersection with
State Secondary Road 1104.

Robeson County. That area south of a
line beginning at the intersection of
State Highway 211 with the Robeson-
Bladen County line, then west to its
intersection with the Robeson-Hoke
County line.

The Biggs, Furman, farm located on
the west side of State Secondary Road
1956, 0.3 mile southeast of its
intersection with State Secondary Road
1959.

The Blanks, Donnie, farm located on
the west side of State Secondary Road
1761, 0.3 mile north of its junction with
State Secondary Road 1758.

The Britt, R.B., farm located on both
sides of State Secondary Road 1765, 0.2

mile southeast of its junction with State
Secondary Road 1758.

The Burnett, C.C., farm located on the
north side of State Secondary Road
1757, 0.2 mile northeast of its junction
with State Road 1001.

The McMillan, J.P., farm located on
both sides of State Secondary Road
1770, 1.25 miles north of its junction
with State Highway 211.

The McNair Investment farm located
on the north side of State Secondary
Road 1764, 1.5 miles west of its
intersection with State Secondary Road
1762.

Sampson County. That area south of
a line beginning at a point where U.S.
Highway 421 intersects the Sampson-
Harnett County line, then southeast
along U.S. Highway 421 to the
Sampson-Pender County line.

South Carolina

(1) Generally infested areas. None.

(2) Suppressive areas.

Horry County. That area bounded by
a line beginning at a point where State
Highway 9 intersects the Horry-Marion
County line, then east along U.S.
Highway 9 to State Secondary Highway
19, then southeast along State
Secondary Highway 19 to Lake Swamp,
then southwest along Lake Swamp to
State Secondary Highway 99, then south
and southwest along State Secondary
Highway 99 to U.S. Highway 501, then
west along U.S. Highway 501 to the
Little Pee Dee River, then north along
the Little Pee Dee River to the Lumber
River, then north along the Lumber
River to State Highway 9, the point of
beginning.

The Jenerette, Miriam, farm located
on the east side of Secondary Road 23,
3.4 miles south of the intersection of
State Highway 917 and Secondary Road
23.

The Stanley, Andrew, farm located on
the east side of State Highway 90, 0.2
mile east of its junction with an
unpaved road known as Andrew Road.

The Livingston, Donnie, farm located
on the east side of State Highway 90, 0.5
mile southeast of its junction with the
State Secondary Road known as
Bombing Range Road and 0.6 mile
southeast of its junction with an
unpaved road known as Dewitt Road
and 0.2 mile west of its junction with an
unpaved road known as Sand Hill Lane.

The Lewis, Lula, farm located on west
side of State Highway 90, 0.4 mile west
of its junction with an unpaved road
known as Livingston Lane and 0.1 mile
east of its junction with an unpaved
road known as Beecher Lane.

The Chestnut, Alberta, farm located
on the west side of State Highway 90,

0.3 mile west of its junction with a State
Secondary Road known as Pint Circle.

The Stanley, Sam, farm located on the
west side of State Highway 90, 0.4 mile
west of its junction with a State
Secondary Road known as Pint Circle.

The Adams, Lena J., farm located on
the west side of State Highway 90, 1.2
miles west of its junction with the State
Secondary Road known as Pint Circle.

The James, Norman, farm located west
of State Highway 90, 0.4 mile west of its
junction with an unpaved road known
as Thompson Road.

The Todd, Don, farm located west of
State Highway 90, 0.4 mile west of its
junction with an unpaved road known
as Tilley Swamp Road.

The Livingston, Pittman, farm located
on the east side of State Highway 90, 2.2
miles north of its junction with State
Highway 22.

The Vereen, Rufus C., farm located
east of State Highway 90, 0.4 mile east
of its junction with the State Secondary
Road known as Old Chesterfield Road.

Marion County. The Brown, Lewis,
farm located on the south side of State
Highway 76, 1.4 miles south of its
junction with State Secondary Road
201.

The Rowell, Molite, farm located on
the west side of State Secondary Road
9, 0.2 mile west of its junction with an
unpaved road known as Molitz Road.

The Taw Caw Plantation farm located
on the south side of State Highway 786,
1.3 miles south of its junction with an
unpaved road known as Bubba Road.

The Washington, James, Estate, farm
located on the south side of State
Highway 76, 0.1 mile south of its
junction with an unpaved road known
as Samuel Road.

The Hughes, Roosevelt, farm located
west of State Secondary 9 and its
junction with an unpaved road known
as Bishop Road.

The Fowler, Herbert, Estate, farm
located east of State Highway 501, 1.4
miles northeast of its junction with an
unpaved road known as Bowling Creek
Road and 0.1 mile north of its junction
with an unpaved road known as Salem
Road.

Done in Washington, DG, this 4th day of
February 2003 .
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 03—-3182 Filed 2—7-03; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2003-14347; Airspace
Docket No. 03—ACE-4]

Modification of Class D Airspace; and
Modification of Class E Airspace;
Topeka, Philip Billard Municipal
Airport, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: An examination of controlled
airspace for Topeka, Philip Billard
Municipal Airport, KS has revealed
discrepancies in the Topeka, Forbes
Field, KS airport reference point used in
the legal descriptions for the Topeka,
Philip Billard Municipal Airport, KS
Class D airspace and the Class E
airspace designated as a surface area.
This action corrects those discrepancies
by incorporating the current Topeka,
Forbes Field, KS airport reference point
in the Class D airspace and the Class E
airspace designated as a surface area for
Topeka, Philip Billard Municipal
Airport, KS.
DATES: This direct final rule is effective
on 0901 UTC, May 15, 2003.

Comments for inclusion in the Rules
Docket must be received on or before
March 25, 2003.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2003-14347/
Airspace Docket No. 03—ACE—4, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT.:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520A DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2525.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 modifies Class

D airspace and Class E airspace
designated as a surface area at Topeka,
Philip Billard Municipal Airport, KS. It
also brings the legal descriptions of
these airspace areas into compliance
with FAA Order 7400.2E, Procedures for
Handling Airspace Matters. The areas
will be depicted on appropriate
aeronautical charts.

Class D airspace areas are published
in Paragraph 5000 of FAA Order
7400.9K, dated August 30, 2002, and
effective September 16, 2002, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas designated
as surface areas are published in
Paragraph 6002 of the same FAA Order.
The Class D and Class E airspace
designations listed in this document
will be published subsequently in the
Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify both docket numbers and be
submitted in triplicate to the address
listed above. Comments wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,

stamped postcard on which the
following statement is made:
“Comments to Docket No. FAA-2003—
14347/Airspace Docket No. 03—ACE—4.”
The postcard will be date/time stamped
and returned to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a ‘‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9K, dated
August 30, 2002, and effective
September 16, 2002, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *
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ACE KSD Topeka, Philip Billard
Municipal Airport, KS

Topeka, Topeka, Philip Billard Municipal
Airport, KS

(Lat. 39°04'07"N., long. 95°37'21"W.)
Topeka, Forbes Field, KS

(Lat. 38°57'03"N., long. 95°39'49"W.)

That airspace extending upward from the
surface to and including 3,400 feet MSL
within a 4-mile radius of Philip Billard
Municipal Airport, excluding that airspace
within the Topeka, Forbes Field, KS, Class D
airspace area. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Director.

* * * * *

Paragraph 6002 Class E Airspace
Designated as Surface Areas
* * * * *

ACEKS E2 Topeka, Forbes Field, KS

Topeka, Topeka, Philip Billard Municipal
Airport, KS

(Lat. 39°04'07"N., long. 95°37'21"W.)
Topeka, Forbes Field, KS

(Lat. 38°57'03"N., long. 95°39'49"W.)

Within a 4-mile radius of Philip Billard
Municipal Airport, excluding that airspace
within the Topeka, Forbes Field, KS, Class D
and E airspace areas. This Class E airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter by continuously published in the
Airport/Facility Director.

* * * * *

Issued in Kansas City, MO, on January 30,
2003.

Herman J. Lyons, Jr.

Manager, Air Traffic Division, Central Region.

[FR Doc. 03-3266 Filed 2—-7-03; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2002—-13946; Airspace
Docket No. 02-AS0O-29]

Amendment of Class E5 Airspace;
Memphis, TN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E5
airspace at Memphis, TN. As a result of
an evaluation, the Memphis, TN, Class
E5 airspace area has been amended to
contain the Nondirectional Radio
Beacon (NDB) Runway (RWY) 9
Standard Instrument Approach
Procedure (SIAP) to Memphis
International Airport and the NDB RWY

17 and NDB—B SIAP’s to West
Memphis Municipal Airport. Additional
controlled airspace extending upward
from 700 feet Above Ground Level
(AGL) is needed to contain the SIAP’s.

DATES: 0901 UTC, May 15, 2003.

FOR FURTHER INFORMATION CONTACT:
Walter R. Cochran, Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5627.

SUPPLEMENTARY INFORMATION:
History

On December 24, 2002, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) by amending Class E5 airspace
at Memphis, TN, (67 FR 78397). This
action provides adequate Class E
airspace for IFR operations at Memphis
International Airport and West
Memphis Municipal Airport.
Designations for Class E are published
in FAA Order 7400.9K, dated August
30, 2002, and effective September 16,
2002, which is incorporated by
reference in 14 CFR part 71.1. The Class
E designations listed in this document
will be published subsequently in the
Order.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends Class E5 airspace at
Memphis, TN.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 17.1 of Federal Aviation
Administration Order 7400.9K, Airspace
Designations and Reporting Points,
dated August 30, 2002, and effective
September 16, 2002, is amended as
follows: Paragraph 6005 Class E
Airspace Areas Extending Upward from
700 feet or More Above the Surface of
the Earth.

* * * * *

ASO TN E5 Memphis, TN [REVISED]

Memphis International Airport, TN

Lat. 35°02'33" N, long. 89°58'36" W
Olive Branch Airport

Lat. 34°58'44" N, long. 89°47'13" W
West Memphis Municipal Airport

Lat. 35°08'06" N, long. 90°14'04" W
General DeWitt Spain Airport

Lat. 35°12'02" N, long. 90°03'14" W
Elvis NDB

Lat. 35°03'41" N, long. 90°04'18" W
West Memphis NDB

Lat. 35°08'22" N, long. 90°13'57" W

That airspace extending upward from 700
feet above the surface within an 8-mile radius
of Memphis International Airport, and within
4 miles north and 8 miles south of the 271°
bearing from the Elvis NDB extending from
the 8-mile radius to 16 miles west of the Elvis
NDB, and within a 7.5-mile radius of Olive
Branch Airport, and within a 6.5-mile radius
of West Memphis Municipal Airport, and
within 4 miles east and 8 west of the 197°
from the West Memphis NDB extending from
the 6.5-miles radius to 16 miles south of the
West Memphis NDB, and within 4 miles east
and 8 miles west of the 353° bearing from the
West Memphis NDB extending from the 6.5-
mile radius to 16 miles north of the West
Memphis NDB, and within a 6.4-mile radius
of General DeWitt Spain Airport; excluding
that airspace within the Millington, TN, Class
E airspace area.
* * * * *
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Issued in College Park, Georgia, on January
31, 2003.

Walter R. Cochran,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 03-3270 Filed 2—7-03; 8:45 am]

BILLING CODE 4910-13-M
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* * * * *

[FR Doc. 03-55506 Filed 2—7—-03; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 375
[Docket No. RM03-5-000; Order No. 629]

Before Commissioners: Pat Wood, IlI,
Chairman; William L. Massey, and Nora
Mead Brownell; Amendment to
Delegations of Authority to the Chief
Administrative Law Judge

Issued January 29, 2003.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: This Final Rule clarifies the
authority of the Chief Administrative
Law Judge (Chief ALJ) to establish
procedural timelines in matters set for
hearing. The change is necessary to
avoid any confusion over the Chief
ALJ’s authority to set and extend time
frames. It will benefit parties and the
public by helping to ensure that matters
set for hearing are processed efficiently.
EFFECTIVE DATE: The rule will become
effective January 29, 2003.

FOR FURTHER INFORMATION CONTACT:
Wilbur Miller, Office of General
Counsel, 888 First Street, NE.,
Washington, DC 20426, (202) 502—8953,
Wilbur.Miller@FERC.gov.
SUPPLEMENTARY INFORMATION: 1. This
final rule clarifies the authority of the
Chief Administrative Law Judge (Chief
ALJ) to set and extend procedural time
standards in matters set for hearing.
Currently, the Chief ALJ designates each
matter for one of several specified

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 150

Airport Noise Compatibility Planning
CFR Correction

In Title 14 of the Code of Federal
Regulations, Parts 140 to 199, revised as

30700 10[|_ A (1)+10] /10 it
0000

0700

timetables depending on the complexity
of the case. The timetables contain
deadlines for such matters as hearings,
briefing, and the initial decision. The
Commission regards these time
standards as critical to the efficient
processing of matters assigned for
hearing. More detailed information
about the time standards is available on
the Commission’s Web site at
www.ferc.gov/legal/oalj/standards.htm.

2. Some confusion may have arisen
over the Chief ALJ’s authority to
establish time standards for individual
cases.! This final rule is intended to
eliminate any such confusion.
Accordingly, it amends the
Commission’s delegations of authority
to the Chief ALJ with respect to matters
pending under 18 CFR part 385, subpart
E. Specifically, this rule amends Part
375 of the Commission’s regulations,
which contains the Commission’s
delegations of authority to its staff, by
adding to the Chief AL]’s delegations
the authority to set and extend
procedural time standards in matters in
litigation unless the Commission states
otherwise in its order setting a hearing.2
The times set by the Chief ALJ are
mandatory, not advisory, and need not
be specifically authorized by the
Commission in individual cases.

3. The Commission is issuing this
order as a final rule without a period for
public comment. Under 5 U.S.C. 553(b),
notice and comment procedures are
unnecessary where a rulemaking
concerns only agency procedure and
practice, or where the agency finds that
notice and comment is unnecessary.
This rule concerns only matters of
agency procedure and, in fact, makes no
change to existing procedures. It thus
will not significantly affect regulated

1 See Midwest Independent System Operator, et
al., Docket No. EL02-111-000, (Jan. 14, 2003)
(Order Extending Briefing Schedule).

2 See new 18 CFR 375.304(b)(1)(v) (2002).

of January 1, 2002, on page 99, in
Appendix A to Part 150, equation (3) is
revised to read as follows:

Appendix A to Part 150—Noise
Exposure Maps

* * * * *

J
©)

entities or the general public. Therefore,
the Commission finds notice and
comment procedures to be unnecessary.

4. In addition, in accordance with 5
U.S.C. 553(d)(3), the Commission finds
that good cause exists to make this Final
Rule effective immediately upon
issuance. As stated above, the rule
clarifies rather than changes existing
procedures. Therefore, no point would
be served in making it effective at a later
date.

Information Collection Statement

5. The Office of Management and
Budget’s (“OMB’s”’) regulations require
that OMB approve certain information
collection requirements imposed by
agency rule.? This Final Rule contains
no information reporting requirements,
and is not subject to OMB approval.

Environmental Analysis

6. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.# Issuance of this Final
Rule does not represent a major federal
action having a significant adverse effect
on the human environment under the
Commission’s regulations implementing
the National Environmental Policy Act.?
Part 380 of the Commission’s
regulations lists exemptions to the
requirement that an Environmental
Analysis or Environmental Impact
Statement be done. Included is an
exemption for procedural, ministerial or

35 CFR part 1320.

4Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986—1990 1 30,783 (1987).

5 Order No. 486, 52 FR 47897 (Dec. 17, 1987);
FERC Stats. & Regs. [Regulations Preambles 1986—
1990] 30,783 (Dec. 10, 1984) (codified at 18 CFR
part 380).
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internal administrative actions.® This
rulemaking is exempt under that
provision.

Regulatory Flexibility Act Certification

7. The Regulatory Flexibility Act of
1980 (RFA) 7 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. The Commission certifies that
this final rule will not have such an
impact. An analysis under the RFA
therefore is not required.

Document Availability

8. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s Home page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

9. From FERC’s Home page on the
Internet, this information is available in
the Federal Energy Regulatory Records
Information System (FERRIS). The full
text of this document is available on
FERRIS in PDF and WordPerfect format
for viewing, printing, and/or
downloading. To access this document
in FERRIS, type the docket number
excluding the last three digits of this
document in the docket number field.

10. User assistance is available for
FERRIS and the FERC’s website during
normal business hours. For assistance,
contact FERC Online Support at
FERCOnlineSupport@ferc.gov or toll-
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

Effective Date

11. This final rule is effective
immediately upon issuance.
Congressional review of Final Rules
does not apply to this Final Rule,
because the rule concerns agency
procedure and practice and will not
substantially affect the rights of non-
agency parties.

List of Subjects in 18 CFR Part 375

Authority delegations (Government
agencies), Seals and insignia, Sunshine
Act.

By the Commission.

Magalie R. Salas,
Secretary.

In consideration of the foregoing, the

Commission amends Part 375, Chapter I,

618 CFR 380.4(1) and (5).
75 U.S.C. 601-612.

Title 18, Code of Federal Regulations, as
follows.

PART 375—THE COMMISSION

1. The authority citation for part 375
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717w, 3301-3432; 16 U.S.C. 791-825r,
2601-2645; 42 U.S.C. 7101-7352.

2. Section 375.304 is amended by
revising paragraph (b)(1)(iv) and adding
paragraph (b)(1)(v) to read as follows:

§375.304 Delegations to the Chief
Administrative Law Judge
* * * * *

* % %

Et;% * % %

(iv) Extend any close or record date
ordered by the Commission in a
proceeding for good cause, and

(v) Set or extend procedural time
standards, including but not limited to
hearing, briefing and initial decision
dates, including dates set by the
Commission, unless the Commission

states otherwise in its hearing order.
* * * * *

[FR Doc. 03—-3115 Filed 2—7-03; 8:45 am)]
BILLING CODE 6718-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 58

Conforming Regulations Regarding
Removal of Section 507 of the Federal
Food, Drug, and Cosmetic Act

CFR Correction

In Title 21 of the Code of Federal
Regulations, Parts 1 to 99, revised as of
April 1, 2002, on page 310, in §58.3,
paragraph (e)(9) is removed and
reserved.

[FR Doc. 03-55505 Filed 2—7—-03; 8:45 am)]
BILLING CODE 1505-01-D

DEPARTMENT OF STATE
22 CFR Part 123

Licenses for the Export of Defense
Articles

CFR Correction

In Title 22 of the Code of Federal
Regulations, Parts 1 to 299, revised as of
April 1, 2002, on page 447, the authority
citation for part 123 is revised to read
as follows:

Authority: Secs. 2, 38, and 71, Pub. L. 90—
629, 90 Stat. 744 (22 U.S.C. 2752, 2778,

2797); 22 U.S.C. 2753; E.O. 11958, 42 FR
4311; 3 CFR, 1977 Comp. p. 79; 22 U.S.C.
2658; Pub. L. 105-261, 112 Stat. 1920.
[FR Doc. 03-55503 Filed 2—7-03; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 100
RIN 1219-AB32

Criteria and Procedures for Proposed
Assessment of Civil Penalties

AGENCY: Mine Safety and Health
Administration (MSHA), Labor.

ACTION: Direct final rule.

SUMMARY: The Mine Safety and Health
Administration (MSHA) is revising its
civil penalty assessment amounts to
adjust for inflation. The Debt Collection
Improvement Act of 1996 (DCIA)
requires MSHA to adjust all civil
penalties for inflation at least once every
four years according to the formula
specified in the Federal Civil Penalties
Inflation Adjustment Act of 1990
(Inflation Adjustment Act). MSHA
intends that this action will maintain
the deterrent effect of its civil penalties
and encourage compliance with the
Federal Mine Safety and Health Act of
1977 (Mine Act) and its regulations. The
revised penalties apply to citations and
orders issued on or after the effective
date, and not to citations or orders
pending assessment on the effective
date.

DATES: This direct final rule is effective
April 11, 2003 without further notice,
unless we (MSHA) receive significant
adverse comment by March 12, 2003.
ADDRESSES: Clearly identify comments
as such and submit them either
electronically to comments@msha.gov;
by facsimile to (202) 693—9441; or by
regular mail or hand delivery to MSHA,
Office of Standards, Regulations, and
Variances, 1100 Wilson Blvd., Room
2313, Arlington, Virginia 22209-3939.
Comments are posted for public viewing
at http://www.msha.gov/
currentcomments.htm.

FOR FURTHER INFORMATION CONTACT:
Marvin W. Nichols, Director; Office of
Standards, Regulations, and Variances,
MSHA; Phone: (202) 693-9440; FAX:
(202) 693-9441; E-mail: nichols-
marvin@msha.gov.

SUPPLEMENTARY INFORMATION:
1. Direct Final Rule

The Debt Collection Improvement Act
of 1996 requires MSHA to adjust our
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civil penalties for inflation at least once
every four years. MSHA has determined
that this rulemaking is suitable for a
direct final rule because we do not
expect to receive any significant adverse
comments. A significant adverse
comment is one that explains why the
rule is inappropriate, including
challenges to the rule’s underlying
premise or approach, or why it will be
ineffective or unacceptable without a
change. In determining whether a
comment necessitates withdrawal of
this direct final rule, we will consider
whether it warrants a substantive
response in a notice and comment
process. If we receive such comment,
we will publish a timely withdrawal of
this direct final rule in the Federal
Register.

II. Rulemaking Background

Sections 105(a) and 110 of Mine Act
require us (MSHA) to propose a civil
penalty assessment for each violation of
the Mine Act or a mandatory safety and
health standard promulgated under the
Mine Act. The Mine Act originally
provided that—

(1) The maximum penalty for each
violation would not exceed $10,000;

(2) The maximum penalty for failure
to correct a violation cited under
§ 104(a) within the period permitted for
its correction would not exceed $1,000
for each day that the violation
continued to exist; and

(3) The maximum penalty for a miner
who willfully violates the mandatory
safety standards relating to smoking or
the carrying of smoking materials would
not exceed $250 for each occurrence of
such violation.

On May 30, 1978 (43 FR 23514),
MSHA promulgated its first regulations
relating to civil penalty assessments
under the Mine Act. These regulations
included a Penalty Conversion Table for
regular assessments based on the six
criteria enumerated in 30 CFR 100.3(a).

On May 21, 1982 (47 FR 22286),
MSHA promulgated a rule that—

(1) Revised its regular assessment
Penalty Conversion Table;

(2) Further defined the criteria for
issuing special assessments; and

(3) Created a $20 single penalty
assessment for those violations that
were not reasonably likely to result in
reasonably serious injury or illness and
which were abated in a timely manner.

Neither the 1978 nor the 1982 rule
contained provisions addressing
assessment of civil penalties for failing
to abate violations of the Mine Act or for
smoking or carrying smoking materials
because the Mine Act had set these
penalty amounts.

In 1990, the Omnibus Budget
Reconciliation Act of 1990 (Budget Act),
Pub. L. 101-508, amended the Mine
Act. Section 3102 of the Budget Act
raised the maximum MSHA civil
penalty per violation from $10,000 to
$50,000; and raised the civil penalty for
failure to correct a violation under
§ 104(a) of the Mine Act from $1,000 to
$5,000 per day. The miner smoking
penalty remained at $250. Also in 1990,
Congress passed the Federal Civil
Penalties Inflation Adjustment Act of
1990 (Inflation Adjustment Act), Pub. L.
101-410, amending the Budget Act.

On January 24, 1992 (57 FR 2968), as
amended December 21, 1992 (57 FR
60690), MSHA published a final rule
which implemented the penalty
increases prescribed by the Budget Act
and accounted for inflation since 1982.
The rule revised the regular assessment
Penalty Conversion Table and raised the
$20 single penalty assessment to $50.

In 1996, Congress passed the
Omnibus Consolidated Rescissions and
Appropriations Act of 1996 (OCRAA),
Pub. L. 104-134. Chapter 10 of the
OCRAA, titled the “Debt Collection
Improvement Act of 1996” (DCIA),
modified the Inflation Adjustment Act.
The DCIA requires each agency to adjust
for inflation each civil monetary penalty
provided for by law within its
jurisdiction at least once every four
years. Agencies must make this cost-of-
living adjustment using the inflation
adjustment formula described under § 5
of the Inflation Adjustment Act.
Although the first adjustment was not
allowed to exceed 10% of the existing
penalty, subsequent adjustments are not
subject to this limitation.

On April 22, 1998 (63 FR 20032),
MSHA published a final rule increasing
civil penalties to comply with the DCIA.
To account for inflation since 1992, this
rule raised the maximum proposed civil
penalty assessment from $50,000 to
$55,000, raised the single penalty
assessment from $50 to $55, and revised
the Penalty Conversion Table. This rule
also codified the penalties assessed
under §§110(b) and 110(g) of the Mine
Act into 30 CFR 100, raising the daily
penalty for failing to abate violations
from $5,000 to $5,500 and raising the
penalty for smoking or carrying smoking
materials from $250 to $275.

III. Discussion and Summary of the
Direct Final Rule

A. General Discussion

In passing the Inflation Adjustment
Act, Congress stated its concern that the
punitive and deterrent effects of civil
penalties erode over time when the
penalties fail to keep pace with

inflation. This direct final rule makes a
cost-of-living adjustment to MSHA'’s
proposed civil penalty assessment
amounts in compliance with the
Inflation Adjustment Act. Under § 5 of
the Inflation Adjustment Act, civil
monetary penalties are to be increased
by a “cost-of-living”” adjustment. The
statute defines “cost-of-living”
adjustment as—

* * * The percentage * * * by which—

(1) the Consumer Price Index for the
month of June of the calendar year
preceding the adjustment, exceeds;

(2) the Consumer Price Index for the
month of June of the calendar year in
which the amount of such civil
monetary penalty was last set or
adjusted pursuant to law.

The term Consumer Price Index (CPI)
means ‘‘the Consumer Price Index for
all-urban consumers published by the
Department of Labor.”

In determining the current cost-of-
living adjustment for its proposed civil
penalty assessments, MSHA calculated
the following:

538.9.0 (the CPI for June 2002, the
calendar year preceding the current
adjustment).

488.2 (the CPI for June 1998, the
calendar year in which the MSHA
civil penalties were last adjusted).

10.4% = (538.9-488.2)/488.2 = rounded
inflation adjustment factor =
percentage increase.

The Inflation Adjustment Act also
included criteria for rounding the cost-
of-living adjustment amount as follows:

Any increase * * * shall be rounded to
the nearest—

(1) Multiple of $10 in the case of
penalties less than or equal to $100;

(2) Multiple of $100 in the case of
penalties greater than $100 but less than
or equal to $1,000;

(3) multiple of $1,000 in the case of
penalties greater than $1,000 but less
than or equal to $10,000;

(4) multiple of $5,000 in the case of
penalties greater than $10,000 but less
than or equal to $100,000;

The Inflation Adjustment Act only
requires us to use the cost-of-living
adjustment and rounding formula for
penalties that were statutorily
established by Congress. The Mine Act
contains only three such penalties: the
civil maximum penalty, the daily
maximum penalty, and the miner
smoking penalty. Consequently, this
direct final rule adjusts our regulatory
penalties, those not established by the
Mine Act, by 10.4% truncated to the
whole dollar.
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B. Section-by-Section Analysis

The following discussion explains the
direct final rule’s effect on existing civil
penalty amounts.

Section 100.3 Determination of
Penalty Amount; Regular Assessment

This section describes the criteria that
MSHA will use to determine the
proposed civil penalty assessment for
violations of the Mine Act or regulations
promulgated under the Mine Act.

Paragraph (a) of this section specifies
the maximum per violation proposed
civil penalty assessment. This direct
final rule increases the maximum civil
penalty by $5,000 from $55,000 to
$60,000, reflecting the 10.4%
adjustment as calculated in accordance
with the Inflation Adjustment Act.
Because the Mine Act originally
required this penalty, we have rounded
the increase to $5,000 in accordance
with the Inflation Adjustment Act
rounding requirements.

Paragraph (g) of this section includes
a Penalty Conversion Table that
correlates the total of the points
assigned for each criterion enumerated
in this section with a proposed civil
penalty assessment. Current penalties
range from $66 to $55,000. The
increased civil penalties in the Penalty
Conversion Table range from $72 to
$60,000 to reflect a 10.4% adjustment
factor. Because the Mine Act originally
did not require these penalties, with the
exception of the maximum civil penalty,
we have truncated the adjusted penalty
to the nearest whole dollar.

Section 100.4 Determination of
Penalty; Single Penalty Assessment

This section pertains to violations that
are not reasonably likely to result in
reasonably serious injury or illness and
which are abated in a timely manner.
This direct final rule increases the
single penalty assessment by $5 from
the existing $55 to $60 to reflect a
10.4% adjustment factor. Because the
Mine Act originally did not require this
penalty, we have truncated the adjusted
penalty to the nearest whole dollar.

Section 100.5 Determination of
Penalty; Special Assessment

This section pertains to violations,
which are of such a nature or
seriousness that we cannot determine an
appropriate penalty using the regular
assessment formula (§ 100.3) or the
single penalty assessment (§ 100.4).

MSHA field personnel review certain
categories of violations for special
assessment. If the violation qualifies,
experienced MSHA mine safety and
health specialists determine the special
assessment penalty based on the facts
and circumstances of each case.

Paragraph (c) of this section addresses
penalties which may be assessed daily
to an operator for failure to correct a
violation within the period permitted
for its correction. This direct final rule
increases the existing maximum daily
civil penalty by $1,000 from $5,500 to
$6,500 to reflect the 10.4% adjustment
factor computed under the Inflation
Adjustment Act. Because the Mine Act
originally required this penalty, we have
rounded the increase to $1,000 in
accordance with the Inflation
Adjustment Act rounding requirements.

Paragraph (d) of this section addresses
penalties for miners who willfully
violate mandatory safety standards
relating to the use or carrying of
smoking materials underground. This
direct final rule keeps the miner’s
smoking penalty at $275. Because the
Mine Act originally required this
penalty, we have rounded the increase
to $0 (the nearest $100) in accordance
with the Inflation Adjustment Act
rounding requirements.

IV. Executive Order 12866, the
Regulatory Flexibility Act, and the
Small Business Regulatory Enforcement
Fairness Act

In accordance with Executive Order
(E.O.) 12866, we have analyzed the
estimated costs and benefits associated
with the revisions of Part 100—Criteria
and Procedures for Proposed
Assessment of Civil Penalties. We
estimate that the direct final rule will
result in increased costs to the mining
industry of about $2.5 million annually,
which is not an economically significant
regulatory action under § 3(f)(1) of E.O.
12866.

In accordance with § 605 of the
Regulatory Flexibility Act (RFA), we
certify that this direct final rule does not
have a significant economic impact on
a substantial number of small entities.
Under the Small Business Regulatory
Enforcement Fairness Act (SBREFA)
amendments to the RFA, we must
include the factual basis for this
certification in the direct final rule.
Accordingly, we are publishing a
summary of the factual basis for our
regulatory flexibility certification
statement in the Federal Register, as

part of this preamble, and are providing
a copy to the Small Business
Administration (SBA), Office of
Advocacy. We also will mail a copy of
the direct final rule, including the
preamble and certification statement, to
mine operators and miners’
representatives and post it on our
Internet Home Page at www.msha.gov.

This direct final rule increases certain
civil monetary penalties to account for
inflation, as required by the Federal
Civil Penalties Inflation Adjustment Act
of 1990, as amended. This statute
specifies the procedure for calculating
the adjusted civil monetary penalties
and does not allow us to vary the
calculation to minimize the effect on
small entities. Moreover, the actual
amount of the increase in penalties does
not meet the threshold for a significant
regulatory action, which is set forth in
the RFA. We discuss our quantitative
analysis supporting this conclusion
below.

Factual basis for certification.
Traditionally, MSHA has considered a
small mine to be one with fewer than 20
employees. The SBA definition for a
small business in the mining industry is
one with 500 or fewer employees. For
the purpose of this certification, we
have analyzed the costs and evaluated
the impact of this direct final rule on
mines using both MSHA’s traditional
definition and SBA’s definition for a
small mine.

We analyzed the impact of this direct
final rule separately for the two major
sectors of the mining industry: coal
mining operations and metal/nonmetal
mining operations. We compared the
costs of the direct final rule in each
sector to the revenues for each sector for
each size category analyzed. In each
case, the results indicated that the costs
were much less than 1% of revenue.

In determining revenues for coal
mines, we multiplied coal production
data (in tons) for mines in specific size
categories (reported to MSHA quarterly)
by the average price per ton for coal as
determined in the Coal Industry Annual
2000 (U.S. Department of Energy,
Energy Information Administration). We
obtained revenue data for metal and
nonmetal mines from the Mineral
Commodities Summaries 2001 (U.S.
Department of the Interior, Geological
Survey).

The following table summarizes the
results of our analysis.
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CosTs COMPARED TO REVENUES BY MINE SIzZE
. . : Cost as per-
: : Number of Estimated cost | Estimated rev- Estimated
Mine size (employment) mines of rule enue (millions) cost/mine r(éigtnm
ue
Coal Mines
Small <20 ..... 1,078 $720,498 $586 $668 0.123%
Small <=500 1,901 1,270,563 15,093 668 0.008%
Metal and Nonmetal (M/NM) Mines
SMAIl K20 ..o 9,928 1,002,761 8,377 101 0.012%
SMall KZ500 ..iiiiiiieiiiie e 11,620 1,173,659 36,802 101 0.003%

The full economic analysis, including
the factual basis for our regulatory
flexibility certification statement, is
provided in the Regulatory Economic
Analysis (REA) supporting this direct
final rule. The REA is available from
MSHA, Office of Standards,
Regulations, and Variances, 1100
Wilson Blvd., Room 2313, Arlington,
Virginia 22209-3939. You can also view
and obtain a copy from our Internet
Home Page at www.msha.gov.

V. Other Regulatory Considerations
A. Paperwork Reduction Act of 1995

This direct final rule contains no
information collections subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act.

B. Unfunded Mandates Reform Act of
1995

This direct final rule affects about 220
small mines operated by governmental
jurisdictions to provide aggregates for
the construction and repair of highways
and roads. We have determined, for
purposes of § 202 of the Unfunded
Mandates Reform Act of 1995, that this
direct final rule does not include any
Federal mandate that may result in
increased expenditures by State, local,
or tribal governments in the aggregate of
more than $100 million, or increased
expenditures by the private sector of
more than $100 million. We also
determined, for purposes of § 203, that
this direct final rule does not
significantly or uniquely affect these
entities.

C. Executive Order 12630: Government
Actions and Interference with
Constitutionally Protected Property
Rights

This direct final rule is not subject to
Executive Order 12630 because it does
not involve implementation of a policy
with takings implications.

D. Executive Order 12988: Civil Justice
Reform

We have reviewed Executive Order
12988 and determined that this direct
final rule will not unduly burden the
Federal court system. We wrote the
direct final rule to provide a clear legal
standard for affected conduct and have
reviewed it carefully to eliminate
drafting errors and ambiguities.

E. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

In accordance with Executive Order
13045, we have evaluated the
environmental health and safety effects
of this rule on children and have
determined that it will have no effects
on children.

F. Executive Order 13132: Federalisim

We have reviewed this rule in
accordance with Executive Order 13132
regarding federalism, and have
determined that it will not have
federalism implications.

G. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments

We certify that the direct final rule
does not impose substantial direct
compliance costs on Indian tribal
governments.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

In accordance with Executive Order
13211, we have reviewed the direct final
rule for its energy impacts. The direct
final rule has no effect on the
distribution or use of energy. The only
impact of the rule on the supply of
energy is through its effect on the price
of coal or the production of coal.
Impacts of the rule on metal and
nonmetal mines do not affect the supply
of energy.

The final rule has no direct effects on
the production of coal. The rule does

not prevent the mining of particular coal
deposits, nor does the rule require coal
deposits to be mined at a slower pace.
The only impact of the rule on coal
mine production is indirect, via the cost
or price of coal. The estimated annual
cost of the final rule for the coal mining
industry is about $1.3 million. The
annual revenues of the coal mining
industry in 2000 were about $17,700
million. The cost of the rule for the coal
mining industry is, therefore, equal to
about 0.007% of revenues. Even if we
were to suppose that the increased cost
caused by the rule would be fully
reflected in coal prices, the impact
would be negligible.

Accordingly, we have determined that
the direct final rule has no significant
adverse effect on the supply,
distribution, or use of energy, and no
reasonable alternatives to this action are
necessary.

I. Executive Order 13272: Proper
Consideration of Small Entities in
Agency Rulemaking

In accordance with Executive Order
13272, MSHA has thoroughly reviewed
the direct final rule to assess and take
appropriate account of its potential
impact on small businesses, small
governmental jurisdictions, and small
organizations. As discussed previously
in this preamble, MSHA has determined
that the direct final rule does not have
a significant economic impact on a
substantial number of small entities.

List of Subjects in 30 CFR Part 100

Mine safety and health, Penalties.

Dated: February 4, 2003.
Dave D. Lauriski,

Assistant Secretary for Mine Safety and
Health.

For the reasons set out in the
preamble, and under the authority of the
Federal Mine Safety and Health Act of
1977, chapter I, subchapter P, part 100
of title 30 of the Code of Federal
Regulations is amended as follows:
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PART 100—CRITERIA AND
PROCEDURES FOR PROPOSED
ASSESSMENT OF CIVIL PENALTIES

1. The authority citation for part 100
continues to read as follows:

Authority: 30 U.S.C. 815, 820, 957.

2. Section 100.3 is amended by
revising the first sentence of the
introductory text of paragraph (a) and by
revising the Penalty Conversion Table in
paragraph (g) to read as follows:

§100.3 Determination of penalty amount;
regular assessment.

(a) General. The operator of any mine
in which a violation occurs of a
mandatory health or safety standard or
who violates any other provision of the
Mine Act, shall be assessed a civil
penalty of not more than $60,000. * * *

* * * * *

(g) * x %

PENALTY CONVERSION TABLE

: Penalty
Points %)

2,515
3,086

3,770
4,137

PENALTY CONVERSION TABLE—
Continued

Points Pe&?lty

4,521
4,856
5,099
5,342
5,585
5,828
6,071
6,374
6,678
6,981
7,285
7,588
7,892
8,499
9,106
9,713
10,321
11,535
12,749
13,963
15,177
16,392
18,213
20,642
23,070
25,498
27,927
30,355
33,391
36,427
39,462
42,498
45,533
48,569
51,605
54,640
60,000

3. Section 100.4 is amended by
revising paragraph (a) to read as follows:

§100.4 Determination of penalty; single
penalty assessment.

(a) An assessment of $60 may be
imposed as the civil penalty where the
violation is not reasonably likely to
result in a reasonably serious injury or
illness (non-S&S) and is abated within
the time set by the inspector.

(1) If the violation is not abated
within the time set by the inspector, the
violation will not be eligible for the $60
single penalty and will be processed
through either the regular assessment
provision (§ 100.3) or special assessment
provision (§ 100.5).

(2) If the violation meets the criteria
for excessive history under paragraph
(b) of this section, the violation will not
be eligible for the $60 single penalty and
will be processed through the regular

assessment provision (§ 100.3).
* * * * *

4. Section 100.5 is amended by
revising paragraph (c) to read as follows:

§100.5 Determination of penalty; special
assessment.
* * * * *

(c) Any operator who fails to correct
a violation for which a citation has been
issued under section 104(a) of the Mine
Act within the period permitted for its
correction may be assessed a civil
penalty of not more than $6,500 for each
day during which such failure or
violation continues.
* * * * *

[FR Doc. 03—-3160 Filed 2—7-03; 8:45 am|]
BILLING CODE 4510-43-P

DEPARTMENT OF THE TREASURY

31 CFR Part 103
RIN 1506-AA34

Financial Crimes Enforcement
Network; Amendment to the Bank
Secrecy Act Regulations—
Requirement That Currency Dealers
and Exchangers Report Suspicious
Transactions

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.
ACTION: Final rule.

SUMMARY: This document contains
amendments to the regulations
implementing the statute generally
referred to as the Bank Secrecy Act. The
amendments require currency dealers
and exchangers to report suspicious
transactions to the Department of the
Treasury. Further, the amendments
require all money services businesses to
which the suspicious transaction
reporting rule applies to report
transactions involving suspected use of
the money services business to facilitate
criminal activity. The amendments
constitute a further step in the creation
of a comprehensive system for the
reporting of suspicious transactions by
the major categories of financial
institutions operating in the United
States, as a part of the counter-money
laundering program of the Department
of the Treasury. This document also
contains a technical correction to 31
CFR 103.19, changing the name of the
form by which brokers and dealers in
securities shall report suspicious
transactions.

DATES: Effective Date: March 12, 2003.
Applicability Date: The applicability
date is August 11, 2003.
FOR FURTHER INFORMATION CONTACT:
David M. Vogt, Acting Executive
Associate Director, Office of Regulatory
Programs, FinCEN, (202) 354-6400; and
Judith R. Starr, Chief Counsel, and
Christine L. Schuetz, Attorney-Advisor,
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Office of Chief Counsel, FIinCEN, at
(703) 905-3590.
SUPPLEMENTARY INFORMATION:

I. Background

A. Statutory Provisions

The Bank Secrecy Act (“BSA”),
Public Law 91-508, as amended,
codified at 12 U.S.C. 1829b, 12 U.S.C.
1951-1959, and 31 U.S.C. 5311-5314,
5316-5332, authorizes the Secretary of
the Treasury, inter alia, to issue
regulations requiring financial
institutions to keep records and to file
reports that are determined to have a
high degree of usefulness in criminal,
tax, and regulatory matters, or in the
conduct of intelligence or counter-
intelligence activities to protect against
international terrorism, and to
implement counter-money laundering
programs and compliance procedures.?
Regulations implementing Title II of the
BSA (codified at 31 U.S.C. 5311-5314,
5316—5332) appear at 31 CFR Part 103.
The authority of the Secretary to
administer the BSA has been delegated
to the Director of FinCEN.

With the enactment of 31 U.S.C.
5318(g) in 1992,2 Congress authorized
the Secretary of the Treasury to require
financial institutions to report
suspicious transactions. As amended by
the USA PATRIOT ACT, subsection
(g)(1) states generally:

The Secretary may require any financial
institution, and any director, officer,
employee, or agent of any financial
institution, to report any suspicious
transaction relevant to a possible violation of
law or regulation.

Subsection (g)(2)(A) provides further
that

If a financial institution or any director,
officer, employee, or agent of any financial
institution, voluntarily or pursuant to this
section or any other authority, reports a
suspicious transaction to a government
agency—

(i) The financial institution, director,
officer, employee, or agent may not notify
any person involved in the transaction that
the transaction has been reported; and

1Language expanding the scope of the BSA to
intelligence or counter-intelligence activities to
protect against international terrorism was added by
section 358 of the Uniting and Strengthening
America by Providing Appropriate Tools Required
to Intercept and Obstruct Terrorism (USA PATRIOT
ACT) Act of 2001, Public Law 107-56.

231 U.S.C. 5318(g) was added to the BSA by
section 1517 of the Annunzio-Wylie Anti-Money
Laundering Act, Title XV of the Housing and
Community Development Act of 1992, Public Law
102-550; it was expanded by section 403 of the
Money Laundering Suppression Act of 1994, Title
IV of the Riegle Community Development and
Regulatory Improvement Act of 1994, Public Law
103-325, to require designation of a single
government recipient for reports of suspicious
transactions.

(ii) No officer or employee of the Federal
Government or of any State, local, tribal, or
territorial government within the United
States, who has any knowledge that such
report was made may disclose to any person
involved in the transaction that the
transaction has been reported, other than as
necessary to fulfill the official duties of such
officer or employee.

Subsection (g)(3)(A) provides that
neither a financial institution, nor any
director, officer, employee, or agent of
any financial institution

that makes a voluntary disclosure of any
possible violation of law or regulation to a
government agency or makes a disclosure
pursuant to this subsection or any other
authority * * * shall * * * be liable to any
person under any law or regulation of the
United States, any constitution, law, or
regulation of any State or political
subdivision of any State, or under any
contract or other legally enforceable
agreement (including any arbitration
agreement), for such disclosure or for any
failure to provide notice of such disclosure
to the person who is the subject of such
disclosure or any other person identified in
the disclosure.

Finally, subsection (g)(4) requires the
Secretary of the Treasury, ““to the extent
practicable and appropriate,” to
designate “‘a single officer or agency of
the United States to whom such reports
shall be made.”” 3 The designated agency
is in turn responsible for referring any
report of a suspicious transaction to
“any appropriate law enforcement,
supervisory agency, or United States
intelligence agency for use in the
conduct of intelligence or
counterintelligence activities, including
analysis, to protect against international
terrorism.” Id., at subsection (g)(4)(B).

B. Suspicious Activity Reporting by
Money Services Businesses

For purposes of regulations
implementing the BSA, a “money
services business” includes each agent,
agency, branch, or office within the
United States of any person (except a
bank or person registered with, and
regulated or examined by, the Securities
and Exchange Commission or the
Commodity Futures Trading
Commission) doing business in one or
more of the following capacities:

 Currency dealer or exchanger;

* Check casher;

* Issuer of traveler’s checks, money
orders, or stored value;

+ Seller or redeemers of traveler’s
checks, money orders, or stored value;

3This designation does not preclude the authority
of supervisory agencies to require financial
institutions to submit other reports to the same
agency or another agency ‘“pursuant to any other
applicable provision of law.” 31 U.S.C.
5318(g)(4)(C).

* Money transmitter; and

» The United States Postal Service
(except with regard to the sale of
postage or philatelic products).

Persons who do not exchange
currency, cash checks, or issue, sell, or
redeem traveler’s checks, money orders,
or stored value in an amount greater
than $1,000 to any person on any day
in one or more transactions are not
money services businesses for purposes
of the BSA.#

On March 14, 2000, FinCEN
published a final rule requiring certain
money services business to report
suspicious transactions to FinCEN
beginning January 1, 2002 (the “MSB
SAR rule”).5 The MSB SAR rule as
originally promulgated, found at 31 CFR
103.20, required certain money services
businesses to file a report of any
transaction conducted or attempted by,
at, or through the money services
business, involving or aggregating at
least $2,000 (or $5,000 to the extent that
the identification of transactions
required to be reported is derived from
a review of clearance records of money
orders or traveler’s checks that have
been sold or processed), when the
money services business knows,
suspects, or has reason to suspect that
the transaction falls into one of three
reporting categories contained in the
rule. The first reporting category,
described in 31 CFR 103.20(a)(2)(i),
includes transactions involving funds
derived from illegal activity or intended
or conducted in order to hide or
disguise funds or assets derived from
illegal activity. The second category,
described in 31 CFR 103.20(a)(2)(ii),
involves transactions designed to evade
the requirements of the BSA. The third
category, described in 31 CFR
103.20(a)(2)(iii), involves transactions
that appear to have no business purpose
or that vary so substantially from
normal commercial activities or

4 See 31 CFR 103.11(uu).

5 See 65 FR 13683 (March 14, 2000). Banks, thrift
institutions, and credit unions have been subject to
the suspicious transaction reporting requirement
since April 1, 1996, pursuant to regulations issued
concurrently by FinCEN and the federal bank
supervisors (the Board of Governors of the Federal
Reserve System (“Federal Reserve”), the Office of
the Gomptroller of the Currency (“OCC”), the
Federal Deposit Insurance Corporation (“FDIC”),
the Office of Thrift Supervision (“OTS”), and the
National Credit Union Administration (“NCUA”")).
See 31 CFR 103.18 (FinCEN); 12 CFR 208.62
(Federal Reserve Board); 12 CFR 21.11 (OCC); 12
CFR 353.3 (FDIC); 12 CFR 563.180 (OTS); and 12
CFR 748.1 (NCUA). On July 1, 2002, FinCEN
published a final rule, found at 31 CFR 103.19,
requiring broker-dealers to file reports of suspicious
transactions beginning after December 30, 2002. See
67 FR 44048. On September 26, 2002, FinCEN
published a final rule, found at 31 CFR 103.21,
requiring casinos and card clubs to file reports of
suspicious transactions. See 67 FR 60722.
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activities appropriate for the particular
customer or type of customer as to have
no reasonable explanation.

Although the rule does not require the
filing of multiple reports of suspicious
activity by both a money services
businesses and its agent with respect to
the same reportable transaction, the
obligation to identify and report
suspicious transactions rests with each
money services business involved in a
particular transaction.

In accordance with paragraph
103.20(b) of the MSB SAR rule, money
services businesses must report a
suspicious transaction within 30 days
after the money services business
becomes aware of the suspicious
transaction, by completing a Suspicious
Activity Report-MSB (“SAR-MSB”).
FinCEN published for comment on July
25, 2002, a draft SAR-MSB, which is
now final and available for use.®
FinCEN has made special provision for
situations requiring immediate attention
(e.g., where delay in reporting might
hinder law enforcement’s ability to fully
investigate the activity), in which case
money services businesses are
immediately to notify, by telephone, the
appropriate law enforcement authority
in addition to filing a SAR-MSB.
Reports filed under the terms of the
MSB SAR rule are lodged in a central
database. Information contained in the
database is made available
electronically to federal and state law
enforcement and regulatory agencies, to
enhance their ability to fight financial
crime and terrorism.

Paragraph 103.20(c) of the MSB SAR
rule requires money services businesses
to maintain copies of each filed SAR—
MSB for five years. In addition, money
services businesses must collect and
maintain for five years supporting
documentation relating to each SAR—
MSB and make such documentation
available to law enforcement and
regulatory agencies upon request.

Paragraph 103.20(d) of the MSB SAR
rule incorporates the terms of 31 U.S.C.
5318(g)(2) and (g)(3), and specifically
prohibits persons filing reports in
compliance with the MSB SAR rule (or
voluntary reports of suspicious
transactions) from disclosing, except to
appropriate law enforcement and
regulatory agencies, that a report has
been prepared or filed. The paragraph
also restates the BSA’s broad protection
from liability for making reports of
suspicious transactions (whether such
reports are required by the MSB SAR

6 See 67 FR 48704 (July 25, 2002). The SAR* MSB
and advice on how to complete it can be viewed
on FinCEN’s Web site (http://www.fincen.gov)
under the categories of “What’s New”” and
“Regulatory.”

rule or made voluntarily), and for
declining to disclose the fact of such
reporting. The regulatory provisions do
not extend the scope of either the
statutory prohibition or the statutory
protection; however, because FinCEN
recognizes the importance of these
statutory provisions in the overall effort
to encourage meaningful reports of
suspicious transactions and to protect
the legitimate privacy expectations of
those who may be named in such
reports, they are repeated in the rule to
remind compliance officers and others
of their existence.

Paragraph 103.20(e) of the MSB SAR
rule provides that compliance with the
MSB SAR rule will be audited by the
Department of the Treasury through
FinCEN or its delegee. Failure to comply
with the rule may constitute a violation
of the BSA regulations, which may
subject non-complying money services
businesses to enforcement action under
the BSA.

As originally promulgated, the MSB
SAR rule only applied to certain
categories of money services businesses
including issuers, sellers, and redeemers
(for monetary value) of traveler’s checks
and money orders, money transmitters,
and the United States Postal Service.”
The original MSB SAR rule did not
apply to either check cashers or to
currency dealers/exchangers. This
rulemaking is based on FinCEN’s
determination that it is now appropriate
to extend to currency dealers and
exchangers the requirement to report
suspicious transactions. FinCEN has
determined that such reports will have
a high degree of usefulness in criminal,
tax, and regulatory investigations and
proceedings, and in the conduct of
intelligence and counter-intelligence
activities, including analysis, to protect
against international terrorism.

C. Importance of Suspicious
Transaction Reporting in Treasury’s
Counter Money-Laundering Program

The Congressional authorization of
reporting of suspicious transactions
recognizes two basic points that are
central to Treasury’s counter-money
laundering and counter-financial crime

7 The rule required money services businesses
described in 31 CFR 103.11(uu)(3) (the money
services business category that includes issuers of
traveler’s checks, money orders, or stored value),
103.11(uu)(4) (sellers or redeemers of traveler’s
checks, money orders, or stored value),
103.11(uu)(5) (money transmitters), and
103.11(uu)(6) (the United States Postal Service) to
file reports of suspicious activity. Given the infancy
of the use of stored value products in the United
States at the time of issuance of the final rule,
issuers, sellers, and redeemers of stored value were
explicitly carved out of the final MSB SAR rule. See
31 CFR 103.20(a)(5).

programs. First, to realize full use of
their ill-gotten gains, money launderers
at some point must turn to financial
institutions, either initially to conceal
their illegal funds, or eventually to
recycle those funds back into the
economy. Second, the employees and
officers of those institutions are often
more likely than government officials to
have a sense as to which transactions
appear to lack commercial justification
or otherwise cannot be explained as
constituting a legitimate use of the
financial institution’s products and
services.

The importance of extending
suspicious transaction reporting to all
relevant financial institutions, including
non-bank financial institutions, derives
from the concentrated scrutiny to which
banks have been subject with respect to
money laundering. This attention,
combined with the cooperation that
banks have given to law enforcement
agencies and banking regulators to root
out money laundering, has made it far
more difficult than in the past to pass
large amounts of cash directly into the
nation’s banks unnoticed. As it has
become increasingly difficult to launder
large amounts of cash through banks,
criminals have turned to non-bank
financial institutions in their attempts to
launder funds. Indeed, many non-bank
financial institutions have come to
recognize the increased pressure that
money launderers have placed upon
their operations and the need for
innovative programs of training and
monitoring necessary to counter that
pressure.

The reporting of suspicious
transactions is also recognized as
essential to an effective counter-money
laundering program in the international
consensus on the prevention and
detection of money laundering. One of
the central recommendations of the
Financial Action Task Force Against
Money Laundering (“FATF”) is that:

If financial institutions suspect that funds
stem from a criminal activity, they should be
required to report promptly their suspicions
to the competent authorities.

Financial Action Task Force Annual
Report (June 28, 1996),8 Annex 1

8FATF is an inter-governmental body whose
purpose is development and promotion of policies
to combat money laundering. Originally created by
the G-7 nations, its membership now includes
Argentina, Australia, Austria, Belgium, Brazil,
Canada, Denmark, Finland, France, Germany,
Greece, Hong Kong, Iceland, Ireland, Italy, Japan,
Luxembourg, Mexico, the Kingdom of the
Netherlands, New Zealand, Norway, Portugal,
Singapore, Spain, Sweden, Switzerland, Turkey, the
United Kingdom, and the United States, as well as
the European Commission and the Gulf Cooperation
Council.
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(Recommendation 15). The
recommendation applies equally to
banks and non-banks.®

Extending counter-money laundering
controls to ‘“non-traditional” financial
institutions, not simply to banks, is
necessary both to ensure fair
competition in the marketplace and
because non-bank providers of financial
services as well as depository
institutions are an attractive mechanism
for, and are threatened by, money
launderers. See, e.g., Financial Action
Task Force Annual Report, supra,
Annex 1 (Recommendation 8). For
example, the international consensus is
that currency dealers and exchangers
are vulnerable to abuse not only by
money launderers but also by those
wishing to finance terrorist activity. On
October 31, 2001, FATF issued its
Special Recommendations on Terrorist
Financing. Special Recommendation
Four provides that:

[i]f financial institutions, or other
businesses or entities subject to anti-money
laundering obligations, suspect or have
reasonable grounds to suspect that funds are
linked or related to, or are to be used for
terrorism, terrorist acts or by terrorist
organisations, they should be required to
report promptly their suspicions to the
competent authorities.

For purposes of FATF’s Special
Recommendation Four, the term
“financial institutions” is intended to
refer to both banks and non-bank
financial institutions including, among
other non-bank financial institutions,
bureaux de change.® On December 4,
2001, the European Parliament and the
Council of the European Union issued
Directive 2001/97/EC amending
Directive on Prevention of the Use of the
Financial System for the Purpose of
Money Laundering for the purpose of,
among other things, reinforcing that
anti-money laundering provisions

9 This recommendation revises the original
recommendation, issued in 1990, that required
institutions to be either “permitted or required” to
make such reports. (Emphasis supplied.) The
revised recommendation reflects the international
consensus that a mandatory suspicious transaction
reporting system is essential to an effective national
counter-money laundering program and to the
success of efforts of financial institutions
themselves to prevent and detect the use of their
services or facilities by money launderers and
others engaged in financial crime.

10 See Guidance Notes for the Special
Recommendations on Terrorist Financing and the
Self-Assessment Questionnaire, Special
Recommendation Four, paragraph 19 (March 27,
2002). FATF defines “bureaux de change” as
“institutions which carry out retail foreign
exchange operations.” See also Financial Action
Task Force Annual Report, supra, Annex 1
(Interpretive Note to Recommendations 8 and 9
(Bureaux de Change)).

should apply to currency exchange
offices.

II. Notice of Proposed Rulemaking

The final rule contained in this
document is based on the notice of
proposed rulemaking published October
17, 2002 (the “Notice”) (67 FR 64075).
The Notice proposed the following
amendments to the MSB SAR rule
found at 31 CFR 103.20: (1) Adding
currency dealers and exchangers to the
list of money services businesses
required to report suspicious
transactions to the Department of the
Treasury under 31 CFR 103.20, (2)
adding a fourth reporting category to the
suspicious transaction reporting rule
applicable to money services
businesses, and (3) adding to the rule
the telephone number for FinCEN’s
Financial Institutions Hotline (1-866—
556—3974).

The comment period for the Notice
ended on December 16, 2002. FinCEN
received one comment letter, submitted
by a trade association of community
banks. The commenter discussed the
importance of ensuring adequate
scrutiny of MSBs for compliance with
the requirement to report suspicious
activity, and advised that FinCEN
should monitor for evidence of money
laundering activity through check
cashers in order to determine whether to
extend the suspicious transaction
reporting requirement to such entities.
FinCEN is committed to ensuring
fairness in examining for, and enforcing,
compliance with BSA regulations, and
will continue to review whether it is
appropriate to extend the suspicious
activity reporting requirement to other
categories of money services businesses
not currently subject to the rule.

III. Section-by-Section Analysis

In light of the fact that FinCEN did
not receive any comments directly
dealing with the language contained in
the Notice, the format and terms of the
final rule are consistent with the format
and terms of the rule proposed in the
Notice.

A. 103.20(a)—General

Paragraph 103.20(a)(1) generally sets
forth the requirement that certain
money services businesses, including
currency dealers and exchangers,?
issuers, sellers, and redeemers of
traveler’s checks and money orders, and
money transmitters, report suspicious

11 The terms currency “dealer” and “exchanger”
in 31 CFR 103.11(uu)(1) were intended to be
interchangeable to ensure that the regulation
captured the same type of activity whether
denominated as exchanging or dealing—the
physical exchange of currency for retail customers.

transactions to the Department of the
Treasury. It should be noted that a
money services business is subject to
suspicious transaction reporting only
with respect to transactions that involve
or relate to the business activities
described in 103.11(uu)(1), (3), (4), (5),
or (6). Thus, for example, a currency
dealer or exchanger (a money services
business described in 103.11(uu)(1))
that is also a check casher (a money
services business described in
103.11(uu)(2)) would not be required to
report under the MSB SAR rule with
respect to its check cashing activities in
general, although it would be required
to report check cashing activity that was
part of a series of transactions that led
to, for example, a suspicious currency
exchange.

B. 103.20(a)(2)—Reportable
Transactions

This document amends the MSB SAR
rule by adding a fourth reporting
category, described at 31 CFR
103.20(a)(2)(iv), for transactions
involving use of the money services
business to facilitate criminal activity.
The addition of a fourth category of
reportable transactions to the rule is
intended to ensure that transactions
involving legally-derived funds that the
money services business suspects are
being used for a criminal purpose, such
as terrorist financing, are reported under
the rule.12 The addition of this reporting
category is not intended to effect a
substantive change in the rule. Rather,
the fourth category has been added to
make explicit that transactions being
carried out for the purpose of
conducting illegal activities, whether or
not funded from illegal activities, must
be reported under the rule.

C. 103.20(b)(3)—Filing Instructions

This document amends paragraph
103.20(b)(3) to include FinCEN’s
Financial Institution Hotline (1-866—
556—3974) for use by financial
institutions wishing voluntarily to
report to law enforcement suspicious
transactions that may relate to terrorist
activity. Money services businesses
reporting suspicious activity by calling
the Financial Institutions Hotline must
still file a timely SAR-MSB to the extent
required by 31 CFR 103.20.

12 The fourth reporting category has been added
to the suspicious activity reporting rules
promulgated since the passage of the USA
PATRIOT ACT to make this point clear. See 31 CFR
103.19 and 103.21.
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D. 103.19—Reports by Brokers or
Dealers in Securities of Suspicious
Transactions

Section 103.19 instructs broker and
dealers in securities to report suspicious
transactions using a “Suspicious
Activity Report—Brokers or Dealers in
Securities” (SAR-BD) form. Because the
name of the form has been changed to
“Suspicious Activity Report by the
Securities and Futures Industries”
(SAR-SF), section 103.19 is being
amended to reflect the new name of the
form.

IV. Regulatory Flexibility Act

FinCEN certifies that this final
regulation will not have a significant
economic impact on a substantial
number of small entities. The average
currency exchange is approximately
$300, an amount which is substantially
below the $2,000 threshold that triggers
reporting under the amendments to 31
CFR 103.20. Thus, FinCEN believes the
rule will not have a significant
economic burden on small entities.

V. Executive Order 12866

The Department of the Treasury has
determined that this final rule is not a
significant regulatory action under
Executive Order 12866.

VI. Paperwork Reduction Act

The collection of information
contained in this final regulation has
been approved by the Office of
Management and Budget (“OMB”’) in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1506—
0015. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB.

The collection of information in this
final rule is in 31 CFR 103.20(b)(3) and
(c). This information is required to be
provided pursuant to 31 U.S.C. 5318(g)
and 31 CFR 103.20. This information
will be used by law enforcement
agencies in the enforcement of criminal
and regulatory laws. The collection of
information is mandatory. The likely
recordkeepers are businesses.

The estimated average recordkeeping
burden associated with the collection of
information in this final rule is 20
minutes per recordkeeper. The burden
estimate relates to the recordkeeping
requirement contained in the final rule.
The reporting burden of 31 CFR 103.20
will be reflected in the burden of the
SAR-MSB form. FinCEN anticipates
that the final rule will result in an
annual filing of a total of 3,100 SAR-
MSB forms. This result is an estimate,

based on a projection of the size and
volume of the industry.

Comments concerning the accuracy of
this burden estimate should be directed
to the Financial Crimes Enforcement
Network, Department of the Treasury,
Post Office Box 39, Vienna, VA 22183,
and to the Office of Management and
Budget, Attn: Joseph F. Lackey, Jr.,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office Building,
Room 3208, Washington, DC 20503.

List of Subjects in 31 CFR Part 103

Authority delegations (Government
agencies), Banks and banking, Currency,
Investigations, Law enforcement,
Reporting and recordkeeping
requirements.

Amendments to the Regulations

For the reasons set forth above in the
preamble, 31 CFR Part 103 is amended
as follows:

PART 103—FINANCIAL
RECORDKEEPING AND REPORTING
OF CURRENCY AND FOREIGN
TRANSACTIONS

1. The authority citation for part 103
continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311—314, 5316-5332; title III,
secs. 314, 352, Pub. L. 107-56, 115 Stat. 307.

2. In Subpart B, amend
§§103.19(b)(1), (b)(2), (b)(3), (c)(1), (d),
and (e) by removing the word “SAR-
BD” each place it occurs and adding in
its place the word “SAR-S-F.”

3. In Subpart B, amend § 103.20 as
follows:

a. Revise the first sentence of
paragraph (a)(1),

b. Add new paragraph (a)(2)(iv), and

c. Add a new sentence to the end of
paragraph (b)(3).

The additions and revisions read as
follows:

§103.20 Reports by money services
businesses of suspicious transactions.

(a) General. (1) Every money services
business, described in § 103.11(uu) (1),
(3), (4), (5), or (6), shall file with the
Treasury Department, to the extent and
in the manner required by this section,
a report of any suspicious transaction
relevant to a possible violation of law or
regulation. * * *

(2) * *x %

(iv) Involves use of the money
services business to facilitate criminal
activity.

* * * * *

(b) * % %

(3) * * * Money services businesses
wishing voluntarily to report suspicious

transactions that may relate to terrorist
activity may call FinCEN’s Financial

Institutions Hotline at 1-866—-556—3974
in addition to filing timely a SAR-MSB

if required by this section.
* * * * *

Dated: January 31, 2003.
James F. Sloan,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 03-3112 Filed 2-7-03; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
RIN-0720-AA52

TRICARE Program; Double Coverage;
Third-Party Recoveries

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule implements
section 711 of the Strom Thurmond
National Defense Authorization Act for
Fiscal Year 1999, as amended by section
716(c)(2) of the National Defense
Authorization Act for Fiscal Year 2000,
which allows the Secretary of Defense to
authorize certain TRICARE claims to be
paid, even though other health
insurance may be primary payer, with
authority to collect from the other
health insurance (third-party payer) the
TRICARE costs incurred on behalf of the
beneficiary.

DATES: This final rule is effective March
12, 2003.

ADDRESSES: TRICARE Management
Activity (TMA), Office of General
Counsel, 16401 East Centretech
Parkway, Aurora, CO 80011-9043.

FOR FURTHER INFORMATION CONTACT:
Stephen Isaacson Medical Benefits and
Reimbursement Systems, TMA, (303)—
676—3572.

SUPPLEMENTARY INFORMATION:

I. Summary of Final Rule Provisions

This final rule changes the TRICARE
“double coverage” provisions
authorizing payment of claims when a
third-party payer, other than a primary
medical insurer, is involved rather than
delaying TRICARE payments pending
payment by the third-party payer. In
addition, this final rule changes the
TRICARE ‘““third-party recoveries”
provisions incorporating the authority
to collect from third-party payers the
TRICARE costs for health care services
incurred on behalf of the patient/
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beneficiary. The radar should refer to
the proposed rule that was published on
October 19, 1999 (64 FR 56283), for
more detailed information regarding
these changes.

II. Public Comments

We provided a 60-day comment
period on the proposed rule. We
received no public comments.

IIL. Changes in the Final Rule

We have made changes in the final
rule based on section 716 of the
National Defense Authorization Act for
Fiscal Year 2000, Pub. L. 106—65, which
was passed subsequent to preparation of
the proposed rule. We have removed
paragraph (c)(2)(iii) of Section 199.8 as
originally set forth in the proposed rule.
The essence of this change is to remove
the proposed requirement for
contractors to assign the government
any rights to seek recovery from third-
party payers. Based on the section 716
of the National Defense Authorization
Act for Fiscal Year 2000, it is clear that
the government, rather than the
contractor, has the authority to collect
amounts paid on behalf of TRICARE
beneficiaries for which there is a liable
third party.

Based on Section 8118 of the Fiscal
Year 2000 Department of Defense
Appropriations Act, we also have
eliminated the change to paragraph
(d)(2) of Section 199.8 established
Medicaid as primary payer to TRICARE
under the case management program
that is set out in Part 199.4(i). As a
result, TRICARE will continue to be
primary to Medicaid in all situations
including case management.

IV. Regulatory Procedures

Executive Order (EO) 12866 requires
that a comprehensive regulatory impact
analysis be performed on any
economically significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation that would have a significant
impact on a substantial number of small
entities.

This rule has been designated as
significant rule and has been reviewed
by the Office of Management and
Budget as required under the provisions
of E.O. 12866. In addition, we certify
that this final rule will not significantly
affect a substantial number of small
entities.

Paperwork Reduction Act.

This final rule, as written, imposes no
burden as defined by the Paperwork
Reduction Act of 1995. If, however, any
program implemented under this final
rule causes such a burden to be
imposed, approval will be sought of the
Office of Management and Budget in
accordance with the Act prior to
implementation.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, and Military personnel.

Accordingly, 32 CFR Part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.

2. Section 199.2(b) is amended by
adding new definitions automobile
liability insurance, no-fault insurance,
and third-party payer in alphabetical
order:

§199.2 Definitions.

* * * * *

Automobile liability insurance.
Automobile liability insurance means
insurance against legal liability for
health and medical expenses resulting
from personal injuries arising from
operation of a motor vehicle.
Automobile liability insurance includes:

(1) Circumstances in which liability
benefits are paid to an injured party
only when the insured party’s tortious
acts are the cause of the injuries; and

(2) Uninsured and underinsured
coverage, in which there is a third-party
tortfeasor who caused the injuries (i.e.,
benefits are not paid on a no-fault basis),
but the insured party is not the
tortfeasor.

* * * * *

No-fault insurance. No-fault
insurance means an insurance contract
providing compensation for health and
medical expenses relating to personal
injury arising from the operation of a
motor vehicle in which the
compensation is not premised on whom
may have been responsible for causing
such injury. No-fault insurance includes
personal injury protection and medical
payments benefits in cases involving
personal injuries resulting from

operation of a motor vehicle.
* * * * *

Third-party payer. Third-payer means
an entity that provides an insurance,
medical service, or health plan by
contract or agreement, including an
automobile liability insurance or no

fault insurance carrier and a worker’s
compensation program or plan, and any
other plan or program (e.g., homeowners
insurance) that is designed to provide
compensation or coverage for expenses
incurred by a beneficiary for medical
services or supplies. For purposes of the
definition of “third-party payer,” an
insurance, medical service, or health
plan includes a preferred provider
organization, an insurance plan
described as Medicare supplemental
insurance, and a personal injury
protection plan or medical payments
benefit plan for personal injuries
resulting from the operation of a motor
vehicle.

Note: TRICARE is secondary payer to all
third-party payers. Under limited
circumstances described in § 199.8(c)(2) of
this part, TRICARE payment may be
authorized to be paid in advance of
adjudication of the claim by certain third-
party payers. TRICARE advance payments
will not be made when a third-party provider
is determined to be a primary medical
insurer under § 199.8(c)(3) of this part.”

* * * * *

3. Section 199.8 is amended by
revising paragraphs (a), (c)(1), and
(d)(3), redesignating paragraphs (b)(3),
(c)(2) and (c)(3) as paragraphs (b)(4),
(c)(4) and (c)(5), respectively, and
adding new paragraphs (b)(3), (c)(2), and
(c)(3) to read as follows:

§199.8 Double coverage.

(a) Introduction. (1) In enacting
TRICARE legislation, Congress clearly
has intended that TRICARE be the
secondary payer to all health benefit,
insurance and third-party payer plans.
10 U.S.C. 1079(j)(1) specifically
provides that a benefit may not be paid
under a plan (CHAMPUS) covered by
this section in the case of a person
enrolled in, or covered by, any other
insurance, medical service, or health
plan, including any plan offered by a
third-party payer (as defined in 10
U.S.C. 1095(h)(1)) to the extent that the
benefit is also a benefit under the other
plan, except in the case of a plan
administered under title XIX of the
Social Security Act (42 U.S.C. 1396 et
seq.).

((12) The provision in paragraph (a)(1)
of this section is made applicable
specifically to retired members,
dependents, and survivors by 10 U.S.C.
1086(g). The underlying intent, in
addition to preventing waste of Federal
resources, is to ensure that TRICARE
beneficiaries receive maximum benefits
while ensuring that the combined
payments of TRICARE and other health
and insurance plans do not exceed the

total charges.
* * * * *
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(b) * * *
(3) Third-party payer. A third-party
payer means an entity that provides an
insurance, medical service, or health
plan by contract or agreement, including
an automobile liability insurance or no-
fault insurance carrier and a workers’
compensation program or plan, and any
other plan or program (e.g., homeowners
insurance, etc.) that is designed to
provide compensation or coverage for
expenses incurred by a beneficiary for
medical services or supplies. For
purposes of the definition of “third-
party payer,” an insurance, medical
service or health plan includes a
preferred provider organization, an
insurance plan described as Medicare
supplemental insurance, and a personal
injury protection plan or medical
payments benefit plan for personal
injuries resulting from the operation of
a motor vehicle.
* * * * *

(C) * *x %

(1) TRICARE last pay. For any claim
that involves a double coverage plan as
defined in paragraph (b) of this section,
TRICARE shall be last pay except as
may be authorized by the Director,
TRICARE Management Activity, or a
designee, pursuant to paragraph (c)(2) of
this section. That is, TRICARE benefits
may not be extended until all other
double coverage plans have adjudicated
the claim.

(2) TRICARE advance payment. The
Director, TRICARE Management
Activity, or a designee, may authorize
payment of a claim in advance of
adjudication of the claim by a double
coverage plan and recover, under
§199.12, the TRICARE costs of health
care incurred on behalf of the covered
beneficiary under the following
conditions:

(i) The claim is submitted for health
care services furnished to a covered
beneficiary; and,

(ii) The claim is identified as
involving services for which a third-
party payer, other than a primary
medical insurer, may be liable.

(3) Primary medical insurer. For
purposes of paragraph (c)(2) of this
section, a “primary medical insurer” is
an insurance plan, medical service or
health plan, or a third-party payer under
this section, the primary or sole purpose
of which is to provide or pay for health
care services, supplies, or equipment.
The term “primary medical insurer”
does not include automobile liability
insurance, no-fault insurance, workers’
compensation program or plan,
homeowners insurance, or any other
similar third-party payer as may be
designated by the Director, TRICARE

Management Activity, or a designee, in
any policy guidance or instructions
issued in implementation of this Part.
* * * * *

(d) * *x %

(3) TRICARE and Workers’
Compensation. TRICARE benefits are
not payable for a work-related illness or
injury that is covered under a workers’
compensation program. Pursuant to
paragraph (c)(2) of this section,
however, the Director, TRICARE
Management Activity, or a designee,
may authorize payment of a claim
involving a work-related illness or
injury covered under a workers’
compensation program in advance of
adjudication and payment of the
workers’ compensation claim and then
recover, under §199.12, the TRICARE
costs of health care incurred on behalf
of the covered beneficiary.

* * * * *

4. Section 199.12 is revised as
follows:

§199.12 Third party recoveries.

(a) General. This section deals with
the right of the United States to recover
from third-parties the costs of medical
care furnished to or paid on behalf of
TRICARE beneficiaries. These third-
parties may be individuals or entities
that are liable for tort damages to the
injured TRICARE beneficiary or a
liability insurance carrier covering the
individual or entity. These third-parties
may also include other entities who are
primarily responsible to pay for the
medical care provided to the injured
beneficiary by reason of an insurance
policy, workers’ compensation program
or other source of primary payment.

Authority. (1) Third-party payers.
This part implements the provisions of
10 U.S.C. 1095b which, in general,
allow the Secretary of Defense to
authorize certain TRICARE claims to be
paid, even though a third-party payer
may be primary payer, with authority to
collect from the third-party payer the
TRICARE costs incurred on behalf of the
beneficiary. (See § 199.2 for definition of
“third-party payer.”’) Therefore, 10
U.S.C. 1095b establishes the statutory
obligation of third-party payers to
reimburse the United States the costs
incurred on behalf of TRICARE
beneficiaries who are also covered by
the third-party payer’s plan.

(2) Federal Medical Care Recovery
Act. (i) In general. In many cases
covered by this section, the United
States has a right to collect under both
10 U.S.C. 1095b and the Federal
Medical Care Recovery Act (FMCRA),
Public Law 87-693 (42 U.S.C. 2651 et.
seq.). In such cases, the authority is

concurrent and the United States may
pursue collection under both statutory
authorities.

(ii) Cases involving tort liability. In
cases in which the right of the United
States to collect from an automobile
liability insurance carrier is premised
on establishing some tort liability on
some third person, matters regarding the
determination of such tort liability shall
be governed by the same substantive
standards as would be applied under
the FMCRA including reliance on state
law for determinations regarding tort
liability. In addition, the provisions of
28 CFR part 43 (Department of Justice
regulations pertaining to the FMCRA)
shall apply to claims made under the
concurrent authority of the FMCRA and
10 U.S.C. 1095b. All other matters and
procedures concerning the right of the
United States to collect shall, if a claim
is made under the concurrent authority
of the FMCRA and this section, be
governed by 10 U.S.C. 1095b and this
part.

(c) Appealability. This section
describes the procedures to be followed
in the assertion and collection of third-
party recovery claims in favor of the
United States arising from the operation
of TRICARE. Actions taken under this
section are not initial determinations for
the purpose of the appeal procedures of
§199.10 of this part. However, the
proper exercise of the right to appeal
benefit or provider status
determinations under the procedures set
forth in § 199.10 may affect the
processing of federal claims arising
under this section. Those appeal
procedures afford a TRICARE
beneficiary or participating provider an
opportunity for administrative appellate
review in cases in which benefits have
been denied and in which there is a
significant factual dispute. For example,
a TRICARE contractor may deny
payment for services that are
determined to be excluded as TRICARE
benefits because they are found to be
not medically necessary. In that event
the TRICARE contractor will offer an
administrative appeal as provided in
§199.10 of this part on the medical
necessity issue raised by the adverse
benefit determination. If the care in
question results from an accidental
injury and if the appeal results in a
reversal of the initial determination to
deny the benefit, a third-party recovery
claim may arise as a result of the appeal
decision to pay the benefit. However, in
no case is the decision to initiate such
a claim itself appealable under § 199.10.

(d) Statutory obligation of third-party
payer to pay. (1) Basic Rule. Pursuant to
10 U.S.C. 1095b, when the Secretary of
Defense authorizes certain TRICARE
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claims to be paid, even though a third-
party payer may be primary payer (as
specified under § 199.8(c)(2)), the right
to collect from a third-party payer the
TRICARE costs incurred on behalf of the
beneficiary is the same as exists for the
United States to collect from third-party
payers the cost of care provided by a
facility of the uniformed services under
10 U.S.C. 1095 and part 220 of this title.
Therefore the obligation of a third-party
payer to pay is to the same extent that
the beneficiary would be eligible to
receive reimbursement or
indemnification from the third-party
payer if the beneficiary were to incur
the costs on the beneficiary’s own
behalf.

(2) Application of cost shares. If the
third-party payer’s plan includes a
requirement for a deductible or
copayment by the beneficiary of the
plan, then the amount the United States
may collect from the third-party payer is
the cost of care incurred on behalf of the
beneficiary less the appropriate
deductible or copayment amount.

(3) Claim from the United States
exclusive. The only way for a third-
party payer to satisfy its obligation
under 10 U.S.C. 1095b is to pay the
United States or authorized
representative of the United States.
Payment by a third-party payer to the
beneficiary does not satisfy 10 U.S.C.
1095b.

(4) Assignment of benefits not
necessary. The obligation of the third-
party to pay is not dependent upon the
beneficiary executing an assignment of
benefits to the United States.

(e) Exclusions impermissible. (1)
Statutory requirement. With the same
right to collect from third-party payers
as exists under 10 U.S.C. 1095(b), no
provision of any third-party payer’s plan
having the effect of excluding from
coverage or limiting payment for certain
care if that care is provided or paid by
the United States shall operate to
prevent collection by the United States.

(2) Regulatory application. No
provision of any third-party payer’s plan
or program purporting to have the effect
of excluding or limiting payment for
certain care that would not be given
such effect under the standards
established in part 220 of this title to
implement 10 U.S.C. 1095 shall operate
to exclude or limit payment under 10
U.S.C. 1095b or this section.

(f) Records available. When requested,
TRICARE contractors or other
representatives of the United States
shall make available to representatives
of any third-party payer from which the
United States seeks payment under 10
U.S.C. 1095b, for inspection and review,
appropriate health care records (or

copies of such records) of individuals
for whose care payment is sought.
Appropriate records which will be made
available are records which document
that the TRICARE costs incurred on
behalf of beneficiaries which are the
subject of the claims for payment under
10 U.S.C. 1095b were incurred as
claimed and the health care service
were provided in a manner consistent
with permissible terms and conditions
of the third-party payer’s plan. This is
the sole purpose for which patient care
records will be made available. Records
not needed for this purpose will not be
made available.

(g) Remedies. Pursuant to 10 U.S.C.
1095b, when the Director, TRICARE
Management Activity, or a designee,
authorizes certain TRICARE claims to be
paid, even though a third-party payer
may be primary payer, the right to
collect from a third-party payer the
TRICARE costs incurred on behalf of the
beneficiary is the same as exists for the
United States to collect from third-party
payers the cost of care provided by a
facility of the uniformed services under
10 U.S.C. 1095.

(1) This includes the authority under
10 U.S.C. 1095(e)(1) for the United
States to institute and prosecute legal
proceedings against a third-party payer
to enforce a right of the United States
under 10 u.S.C. 1095b and this section.

(2) This also includes the authority
under 10 u.S.C. 1095(e)(2) for an
authorized representative of the United
States to compromise, settle or waive a
claim of the United States under 10
U.S.C. 1095b and this section.

(3) The authorities provided by the
Federal Claims Collection Act of 1966,
as amended (31 U.S.C. 3701 et. seq.) and
any implementing regulations
(including § 199.11) regarding collection
of indebtedness due the United States
shall also be available to effect
collections pursuant to 10 U.S.C. 1095b
and this section.

(h) Obligations of beneficiaries. To
insure the expeditious and efficient
processing of third-party payer claims,
any person furnished care and treatment
under TRICARE, his or her guardian,
personal representative, counsel, estate,
dependents or survivors shall be
required:

(1) To provide information regarding
coverage by a third-party payer plan
and/or the circumstances surrounding
an injury to the patient as a conditional
precedent of the processing of a
TRICARE claim involving possible
third-party payer coverage.

(2) To furnish such additional
information as may be requested
concerning the circumstances giving
rise to the injury or disease for which

care and treatment are being given and
concerning any action instituted or to be
instituted by or against a third person;
and,

(3) To cooperate in the prosecution of
all claims and actions by the United
States against such third person.

(i) Reponsibility for recovery. The
Director, TRICARE Management
Activity, or a designee, is responsible
for insuring that TRICARE claims
arising under 10 U.S.C. 1095b and this
section (including claims involving the
FMCRA) are properly referred to and
coordinated with designated claims
authorities of the uniformed services
who shall assert and recover TRICARE
costs incurred on behalf of beneficiaries.
Generally, claims arising under this
section will be processed as follows:

(1) Identification and referral. In most
cases where civilian providers provide
medical care and payment for such care
has been by a TRICARE contractor,
initial identification of potential third-
party payers will be by the TRICARE
contractor. In such cases, the TRICARE
contractor is responsible for conducting
a preliminary investigation and referring
the case to designated appropriate
claims authorities of the Uniformed
Services.

(2) Processing TRICARE claims. When
the TRICARE contractor initially
identifies a claim as involving a
potential third-party payer, it shall
request additional information
concerning the circumstances of the
injury or disease and/or the identify of
any potential third-party payer from the
beneficiary or other responsible party
unless adequate information is
submitted with the claim. The TRICARE
claim will be suspended and no
payment issued pending receipt of the
requested information. If the requested
information is not received, the claim
will be denied. A TRICARE beneficiary
may expedite the processing of his or
her TRICARE claim by submitting
appropriate information with the first
claim for treatment of an accidental
injury. Third-party payer information
normally is required only once
concerning any single accidental injury
on episode of care. Once the third-party
payer information pertaining to a single
incident or episode of care is received,
subsequent claims associated with the
same incident or episode of care may be
processed to payment in the usual
manner. If, however, the requested
third-party payer information is not
received, subsequent claims involving
the same incident or episode of care will
be suspended or denied as stated above.

(3) Ascertaining total potential
liability. It is essential that the
appropriate claims responsible for
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asserting the claim against the third-
party payer recive from the TRICARE
contractor a report of all amounts
expended by the United States for care
resulting from the incident upon which
potential liability in the third party is
based (including amounts paid by
TRICARE for both inpatient and
outpatient care). Prior to assertion and
final settlement of a claim, it will be
necessary for the responsible claims
authority to secure from the TRICARE
contractor updated information to
insure that all amounts expended under
TRICARE are included in the
government’s claim. It is equally
important that information on future
medical payments be obtained through
the investigative process and included
as a part of the government’s claim. No
TRICARE-related claim will be settled,
compromised or waived without full
consideration being given to the
possible future medical payment aspects
of the individual case.

(j) Reporting requirements. Pursuant
to 10 U.S.C. 1079a, all refunds and other
amounts collected in the administration
of TRICARE shall be credited to the
appropriation available for that program
for the fiscal year in which the refund
or amount is collected. Therefore, the
Department of Defense requires an
annual report stating the number and
dollar amount of claims asserted
against, and the number and dollar
amount of recoveries from third-party
payers (including FMCRA recoveries)
arising from the operation of the
TRICARE. To facilitate the preparation
of this report and to maintain program
integrity, the following reporting
requirements are established:

(1) TRICARE contractors. Each
TRICARE contractor shall submit on or
before January 31 of each year an annual
report to the Director, TRICARE
Management Activity, or a designee,
covering the 12 months of the previous
calendar year. This report shall contain,
as a minimum, the number and total
dollar of cases of potential third-party
payer/FMCRA liability referred to
uniformed services claims authorities
for further investigation and collection.
These figures are to be itemized by the
states and uniformed services to which
the cases are referred.

(2) Uniformed Services. Each
uniformed service will submit to the
Director, TRICARE Management
Activity, or designee, an annual report
covering the 12 calendar months of the
previous year, setting forth, as a
minimum, the number and total dollar
amount of cases involving TRICARE
payments received from TRICARE
contractors, the number and dollar
amount of cases involving TRICARE

payments received from other sources,
and the number and dollar amount of
claims actually asserted against, and the
dollar amount of recoveries from, third-
payment payers or under the FMCRA.
The report, itemized by state and foreign
claims jurisdictions, shall be provided
no later than February 28 of each year.

(3) Implementation of the reporting
requirements. The Director, TRICARE
Management Activity, or a designee
shall issue guidance for implementation
of the reporting requirements prescribed
by this section.

Dated: February 4, 2003.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 03—-3159 Filed 2—7-03; 8:45 am]
BILLING CODE 5001-08-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD07-03-018]

Drawbridge Operation Regulations;
Ashley River, Charleston, SC
AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Seventh
Coast Guard District, has approved a
temporary deviation from the
regulations governing the operation of
the Ashley River (US 17) drawbridges
across the Ashley River, miles 2.4 and
2.5, Charleston, South Carolina. This
temporary deviation allows the bridge
owner or operator to keep all spans of
the Ashley River drawbridges in the
down or closed position for 16 days.
DATES: This temporary rule is effective
from 7 a.m. on January 31, 2003 to 7
a.m. on February 15, 2003.

ADDRESSES: Material received from the
public as well as documents indicated
in this preamble as being available in
the docket are part of docket [CGD07—
03-018] and are available for inspection
or copying at Commander (obr), Seventh
Coast Guard District, Room 432, 909
S.E. 1st Avenue, Miami, Florida 33131—
3050, between 7:30 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Lieberum, Project Manager,
Seventh Coast Guard District, Bridge
Branch at (305) 415—6744.
SUPPLEMENTARY INFORMATION: The
Ashley River (US 17) drawbridges

across the Ashley River, miles 2.4 and
2.5 are double bascule leaf bridges, with
vertical clearances of 14.0 feet at mean
high water and horizontal clearances of
100 feet between fenders. The existing
operating regulation in 33 CFR 117.915
requires the bridges to open on signal;
except that, from 7 a.m. to 9 a.m.
Monday through Friday and 4 p.m. to 7
p.m. daily, the draws need be opened
only if at least 12 hours notice is given.
The draws of either bridge shall open as
soon as possible for the passage of
vessels in an emergency involving
danger to life or property.

On December 30, 2002, The Industrial
Company (TLC), representing the South
Carolina Department of Transportation,
requested a temporary change to the
operation of the Ashley River (US 17)
drawbridges to allow them to complete
the rehabilitation to the structure.

This deviation will have a limited
impact on navigation as there is only
one marina west of the structure and
they have been notified by the
contractor of the possible closure of the
structure. Mariners have the
opportunity to relocate the vessels that
would require a bridge opening to one
of the marinas located east of the
structure.

The Commander, Seventh Coast
Guard District has granted a temporary
deviation from the operating
requirements listed in 33 CFR 117.915
to allow The Industrial Company,
representing the owner, to facilitate
repairs to the bridge spans. Under this
temporary deviation, the Ashley River
drawbridges may remain closed to
navigation from 7 a.m. on January 31,
2003, to 7 a.m. on February 15, 2003.

Dated: January 29, 2003.
Greg Shapley,

Chief, Bridge Administration, Seventh Coast
Guard District.

[FR Doc. 03-3264 Filed 2—-7-03; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 19
RIN 2900-AK62
Appeals Regulations: Title for

Members of the Board of Veterans’
Appeals

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs’ (VA)
Appeals Regulations to provide that a
Member of the Board of Veterans’
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Appeals may also be known as a
Veterans Law Judge.

DATES: Effective Date: February 10,
2003.

FOR FURTHER INFORMATION CONTACT.:
Steven L. Keller, Senior Deputy Vice
Chairman, Board of Veterans’ Appeals,
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420 (202-565-5978).

SUPPLEMENTARY INFORMATION: The Board
of Veterans’ Appeals (Board) is an
administrative body that decides
appeals from denials of claims for
veterans’ benefits, after an opportunity
for a hearing. There are currently 55
Board ‘“members,” who decide 35,000 to
40,000 such appeals per year.

On March 6, 2001, we published a
notice of proposed rulemaking (NPRM)
that would provide that a Member of the
Board may also be known as a Veterans
Law Judge. 66 FR 13463. The comment
period ended May 7, 2001. We received
38 comments, 33 from individuals and
5 from organizations. Of the
commenters, 27 supported the proposal,
while 11 opposed it.

We have carefully considered all the
comments. We also considered a letter
from six veterans service organizations
sent prior to the beginning of the
comment period, but which we
referenced in our NPRM. 66 FR at
13463. We have grouped the objections
into seven general categories and
discuss them below.

For the reasons described, we have
decided to adopt the proposed
regulation as a final regulation.

1. The title is detrimental or of no
benefit to veterans.

Several individuals and one
organization expressed concern that the
change would “intimidate” veterans.
Some organizations opined that the
change would provide no benefit to
veterans. At the same time, several
individuals said they did not find the
title intimidating. In addition, several
individuals said that they found the

current title of “member” confusing and
thought that “judge” would be a
clarification.

We do not agree that the change will
intimidate veterans or provide them no
benefit.

The chief reason we proposed this
rule was to recognize Board members
for what they are: Judges. It is a title that
is widely used in the executive branch
for thousands of people who hold
hearings and decide appeals. For
example—

If a person disagrees with a Social
Security decision, his appeal is heard by
a Social Security Administration (SSA)
employee called a judge.

If he disagrees with that decision, the
appeal is heard by another SSA
employee called a judge.

If a federal employee appeals a
personnel decision, her appeal is heard
by a Merit Systems Protection Board
employee called a judge.

If a person has a complaint about
discrimination, her case is heard by an
Equal Employment Opportunity
Commission employee called a judge.

We also know that most veterans who
come before the Board do so once in
their life. As we said in our NPRM,
“member”’ doesn’t really tell the veteran
much about what the member does. 66
FR at 13463. The term ‘‘judge” is simply
more accurate.

The purpose of the Board is to give
veterans an independent review of
denied claims. Our experience is that
veterans are most concerned that the
person deciding their appeals is not part
of the regional office, which initially
decided their claims. We think that the
term “‘judge” does a better job of letting
veterans know what the Board member
is and—almost as importantly—what
the Board member is not.

VA actually used the term “Veterans
Law Judge” for three or four months late
in the year 2000 and early in 2001. See
65 FR 55461 (Sep. 14, 2000) (final rule
establishing title), rescinded, 66 FR

13437 (Mar. 6, 2001). We received no
complaints that our Board members had
become more aloof or the hearings more
formal, nor did we receive any
complaints that any veterans were
intimidated by the title.

Accordingly, we make no changes
based on these comments.

2. Board Members are not
Administrative Law Judges.

Some commenters objected to the rule
because Board Members are not
Administrative Law Judges (ALJs).

While this is certainly true, its
apparent relevance to this rulemaking is
that only ALJs are permitted to carry the
title “judge.” We noted in our NPRM
that there are many types of non-AL]J
adjudicators in the executive branch
who carry the title “judge.” We also
note that individuals appointed to the
judiciary under Articles I and III of the
Constitution—i.e., adjudicators in the
various Federal courts—carry the title
“judge,” and none of them are ALJs.

The point is that the term “judge”
describes what the individual does, not
whether he or she is subject to
particular procedures established by the
Office of Personnel Management (OPM).
In addition, we have not proposed to
refer to Board members as
“administrative law judges,”” but rather
as “Veterans Law Judges.”

Accordingly, we make no changes
based on these comments.

3. The selection process for Board
Members is different from the selection
process for ALJs.

Some commenters objected to the rule
because the Board member selection
process is different from the ALJ
selection process.

The processes are different. Like the
ALJ process, however, the Board
member process selects experienced
attorneys and is based on merit
principles. The following table
illustrates the similarities and
differences in the selection processes:

Administrative Law Judge

Member, Board of Veterans’ Appeals

General qualifications

Attorney status

Experience requirement .......

SKills oo

Attorney with 7 years experience in Administrative Law
or Litigation in a government setting. (OPM, non-reg-
ulatory requirement).

Active member of the bar. (OPM, non-regulatory re-
quirement).

2 years experience equivalent to a GS-13 or 1 year ex-
perience as a GS-14 or GS-15. (OPM, non-regu-
latory requirement).

Knowledge of administrative procedures, rules of evi-
dence, and trial practices; analytical ability; oral com-
munications ability and judicial temperament; writing
ability; organizational skills. (OPM, non-regulatory re-
guirement).

In practice, 7-10 years experience in the field of vet-
erans’ law. (VA, non-regulatory requirement)

Member in good standing of the bar of a State. 38
U.S.C. 7101A(a)(2).

Generally, two or more years at the GS-14 or GS-15
level. (VA, non-regulatory requirement)

Knowledge of veterans’ law and of specialized areas of
medicine and law; ability to conduct hearings; ability
to manage attorneys; ability to participate in training
activities. Additional qualification factors. (VA, non-
regulatory requirement)
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Administrative Law Judge

Member, Board of Veterans’ Appeals

Application process ..............

Pass an OPM-administered 4-part exam

NOTE: The “4-part exam” consists of (1) the application
form; (2) a written test; (3) an interview; and (4) a ref-
erence check. See 5 CFR 930.203(c) and (d).

Application; interview; reference check; review of sub-
stantive work as attorney (generally as counsel at
Board). (VA, non-regulatory requirement)

The similarity of the processes’ results
is illustrated by the fact that Board
members have moved rather easily from
the Board to the ALJ ranks. Indeed, a
primary impetus for equalization of
Board member pay with ALJ pay in
1994 (Pub. L. 103—446) was the loss of
Board members to the ALJ ranks. See,
e.g., 140 Cong. Rec. H11349, H11350
(daily ed., Oct. 7, 1994) (statement of
Rep. Montgomery in connection with
passage of H.R. 4386) (pay equity
provision for Board members “is
intended to insure that Members of the
Board not feel compelled to pursue ALJ
positions, but rather to remain at the
Board, where their expertise is badly
needed”); 140 Cong. Rec. H7088, H7092
(daily ed. Aug. 8, 1994) (statement of
Rep. Montgomery in connection with
passage of H.R. 4088) (“‘current pay
disparity between Board members and
Administrative Law Judges is producing
a migration of Board members to the
Social Security Administration and
other federal agencies”); 140 Cong. Rec.
59457, S9458 (daily ed., Jul. 21, 1994)
(statement of Sen. Akaka on
introduction of S. 2305) (“Since July
1993, nine Board members have been
selected to be ALJ’s. This figure
represents 16 percent of the 55 attorneys
who have held Board member positions
since last July.”).

Accordingly, we make no changes
based on these comments.

4. Board Members do not have the
same “decisional independence” as
ALJs.

Some commenters objected to the rule
because Board members do not have the
same ‘““decisional independence” as
ALJs. Indeed, one commenter went so
far as to state that “‘the BVA simply
cannot provide appellants the assurance
of impartiality that accompanies judicial
status.”

Not only are such comments, frankly,
insulting to Board members, they are
wrong as a matter of law.

In the first place, we believe there is
no evidence that Board members are
anything but impartial. We are unaware
of a single instance in the 70-year
history of the Board in which the
differences between ALJs and Board
members, as articulated by the
commenters, resulted in a charge—
much less a proven allegation—that any
Board member at any time was other
than impartial. The commenters, while

referring generally to the administrative
control of the Board Chairman over the
Board, 38 U.S.C. 7101(a), have not
directed us to any such instance. We
categorically deny both that VA
management has attempted to influence
the result of Board members’ decisions
and that Board members do not provide
appellants the assurance of impartiality.

We can, however, point to at least one
situation in which a group of ALJs
claimed that their agency—which has
administrative control over them—was
putting pressure on the ALJs to make
fewer claimant-friendly decisions. In the
early 1980s, the Department of Health
and Human Services (HHS) instituted
what came to be known as the “Bellmon
Review Program,” which allegedly put
pressure on ALJs within SSA to make
fewer reversals of denials of Social
Security benefits. Although HHS
eventually modified its stance, the ALJs
claimed that their independence was
threatened, notwithstanding their
immunity from performance reviews
and the fact that they were selected for
ALJ positions by OPM, not HHS. See
generally Ass’n of Admin. Law Judges,
Inc. v. Heckler, 594 F. Supp. 1132
(D.D.C. 1984).

Second, the term ‘““decisional
independence” is not a clearly defined
concept, and the commenters did not
attempt to define the phrase. In Ass’n of
Admin. L. Judges v. Heckler, supra, an
action challenging the “Bellmon
Review,” the court found that AL]Js had
a “qualified” right to decisional
independence. In that case—in which
ALJs alleged that their decisional
independence was threatened—the
court noted that, while ALJs at SSA are
exempt from the performance appraisals
to which other civil service employees
are subject (Board members, who are
subject to the statutory performance
review provisions of 38 U.S.C. 7101A,
are also exempt from performance
appraisals) and that they are entitled to
rates of pay not set by the agency in
which they serve (as are Board
members), they are nevertheless subject
to performance-related adverse
personnel actions (as are Board
members) and are entirely subject to
their agency’s right, under the
administrative appeals process, to
impose the agency’s views on law and
policy (as Board members are not). The
court concluded that “the ALJ’s right to

decisional independence is qualified.”
594 F. Supp. at 1141. See also Goodman
v. Svahn, 614 F. Supp. 726, 728-29
(D.D.C. 1985) (imposition of case
production quotas on SSA ALJ did not
violate ALJ’s rights under the
Administrative Procedure Act, the Civil
Rights Act of 1861, or the Fifth
Amendment); cf. Sannier v. MSPB, 931
F.2d 856, 858-59 (Fed. Cir. 1991)
(where SSA ALJ did not allege that
increased pressure to process more
cases affected his decisionmaking, ALJ’s
claim of constructive removal was
properly dismissed by MSPB for lack of
subject matter jurisdiction); Nash v.
Bowen, 869 F.2d 675, 680 (2d Cir.)
(setting of reasonable production goals
for SSA ALJs is not an infringement of
decisional independence), cert. denied,
493 U.S. 813 (1989).

As noted, the court in Ass’n of
Admin. Law Judges, Inc. v. Heckler,
supra, found that the power of the
agency to alter ALJ decisions
contributed to the “qualified” nature of
ALJ decisional independence. Of all
adjudicators within the Executive
Branch, there may be none whose
decisions are more independent than
those of members of the Board of
Veterans’ Appeals. Unlike ALJs, Board
members make decisions that generally
can be altered only by a Federal court.
(The exceptions are (1) reconsideration
under 38 U.S.C. 7104, which can be
ordered by the Board chairman, but
results only in the vacation of the
decision and reassignment to a panel of
members, and (2) reversal on the
grounds of clear and unmistakable error
under 38 U.S.C. 7111, which can be
ordered only by a Board member.) An
ALJ decision, on the other hand,
generally is not directly appealable to
any court. Instead, it is, in effect, a
preliminary decision subject to
summary reversal by the agency head.
Compare Nash v. Bowen, 869 F.2d at
680 (ALJs’ authority to decide Social
Security appeals is delegated by the
Secretary and Secretary is ultimately
authorized to make the final decision),
with 38 U.S.C. 7104(a) (decisions on
appeals to Secretary are made by the
Board of Veterans’ Appeals).

Neither ALJs nor Board members are
subject to the normal performance
reviews applicable to most civil service
employees. However, Board members
are subject to periodic recertification



6624

Federal Register/Vol. 68, No. 27/Monday, February 10, 2003 /Rules and Regulations

following peer review, 38 U.S.C. 7101A,
while no comparable review process
applies to ALJs. Nevertheless, ALJs are
subject to dismissal for inadequate
performance. See SSA v. Goodman, 19
M.S.P.R. 321 (1984). The concept of
rating judicial performance, particularly
an approach involving peer review, is
hardly a novel concept. See, e.g., J.
Lubbers, The Federal Administrative
Judiciary: Establishing an Appropriate
System of Performance Evaluation for
ALJs, 7 Admin. L.J. Am. U. 589, 606-11
(1994) (citing state and local judicial
systems employing such a process). We
do not find this distinction between
Board members and ALJs to be
meaningful with respect to whether
Board members should be called
“Veterans Law Judges.”

Finally, we can perceive no reason—
and none was advanced by the
commenters—to conclude that the
selection and tenure characteristics
associated with ALJs determine whether
an individual may be called a judge. As
we pointed out in our NPRM, there are
within the Federal service
“administrative judges” who are subject
to the same selection and review criteria
as most civil servants. In addition,
individuals appointed to the judiciary
under Article I of the Constitution—Tax
Court judges, judges of the United States
Court of Appeals for Veterans Claims—
are selected by a political process, have
fixed terms, and yet are called “judges.”
Finally, Federal District Court Judges
and judges of the United States Courts
of Appeals are called judges even
though they are selected through a
political process and have much more
job security than ALJs. In sum, we are
not persuaded by this argument.

For all these reasons, we find no
substance to the commenters’ claims
that there is a substantive difference
between the decisional independence of
ALJs and that of Board members, nor do
we believe that it is the characteristics
of ALJ selection and tenure that
determine whether an individual may
be called “judge.” Accordingly, we
make no change in the regulation based
on those comments.

5. The statute calls them “‘members,”
not “judges.”

Some commenters suggest that,
because the statute refers to “members”
of the Board, VA is barred from using
the title “judge.” The commenters
provided no authority for this
proposition, and we could find none.

We do, however, note that it is not
uncommon for members of a statutorily-
created board to be defined in
regulations as “judges.” See 41 U.S.C.
607 (Boards of Contract Appeals) and,
e.g., 38 CFR 1.781 (BCA members at VA

“‘are designated Administrative Judges”)
and 7 CFR 24.2 (BCA members at
Department of Agriculture are
“designated Administrative Judges”); 31
U.S.C. 751 (Personnel Appeals Board at
the General Accounting Office) and 4
CFR 28.3 (when designated to preside
over a hearing, Board members are titled
“administrative judges”); 33 U.S.C. 921
(Benefits Review Board at the
Department of Labor) and 20 CFR
801.2(3) & (12) (Board members are
“officially entitled” administrative
appeals judges); 42 U.S.C. 2241 (Atomic
Safety and Licensing Boards) and 10
CFR 1.15 (members of these boards are
called “administrative judges”); cf. 43
CFR 4.2(a) (members of various
appellate boards created by Department
of the Interior are “designated
Administrative Judges”).

We make no change based on these
comments.

6. Congress failed to enact a measure
providing for a similar title.

One commenter suggested that
Congress had “rejected” changing the
title of Board member, apparently
concluding that such inaction prevented
VA from doing so.

In the first place, the Congress did not
“reject” the change. Indeed, the only
Congressional action of record was
adoption by the House of
Representatives of a similar provision in
the 105th Congress.

In 1998, the House of Representatives
passed a bill which, among many other
things, would have provided that Board
members (other than the Chairman)
could also be known as ‘““veterans
administrative law judges.” H.R. 4110,
105th Cong. § 407(a); see 144 Cong. Rec.
H6885 (daily ed. Aug. 3, 1998) (debate
on passage of H.R. 4110 as reported by
the Committee on Veterans’ Affairs).
That provision was never subject to a
vote in the Senate. However, along with
other provisions in H.R. 4110, § 407(a)
was not adopted by the Senate in the
compromise leading to the final version
of the bill. See 144 Cong. Rec. H10374
(daily ed. Oct. 10, 1998) (debate on final
passage of H.R. 4110).

Second, it is well-settled that the
intent of the legislature is indicated by